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Letters 


More on Elective Share Law 

Regarding the article, “Reforming 
Florida’s Elective Share Law—Is 
the Cure Worse Than the Disease?” 
(Dec. 1998), I disagree with the au- 
thors’ following statements: “[Bly 
placing all assets in a revocable liv- 
ing trust one spouse can readily 
defeat the surviving spouse’s 
Florida elective share rights”; 
“{uJnless the Florida Legislature 
adopts a solution, Florida will con- 
tinue to operate under current law, 
under which the elective share eas- 
ily can be avoided.” 

Florida common law prohibits use 
of revocable living trusts to defeat 
elective share rights. Nilsson, “Can 
Living Trusts Defeat Elective 
Share?” (Oct. 1996). If Florida courts 
refuse to apply common law to pro- 
tect elective share rights of surviv- 
ing spouses, I agree with the au- 
thors’ statement that “as a practical 


matter, there is no elective share law 
in Florida.” 

STEVEN G. NILSSON 
Clearwater 


The Uniform Probate Code Study 
Commission rejected the aug- 
mented estate because of its unfair- 
ness. The basic unfairness is never 
mentioned in all of the scholarly 
articles about the so-called unfair- 
ness of the elective share provision. 

The fundamental unfairness is 
that every proposal so far made 
would undo what the decedent did 
during his lifetime while competent. 
It has always been a basic principle 
in a democratic society that a per- 
son could dispose of his or her prop- 
erty during lifetime as he or she saw 
fit. Each augmented estate proposal 
I have seen restricts this on the 
theory—nowhere proven—that a 
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“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear 
to me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 
or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone's cause for lucre or mal- 
ice. So help me God.” 
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surviving spouse is entitled to what 
some theorist thinks is a fair distri- 
bution from the deceased spouse’s 
accumulated lifetime estate that the 
surviving spouse may have had 
little or nothing to do with accumu- 
lating. 

Comparing it with Florida’s di- 
vorce distribution law is not the 
same. One of them is an adversary 
dissolution. The other generally is 
not. Above all else, the augmented 
estate concept is the substitution of 
the state’s dictate on what is fair in 
marriage disregarding everything 
except assets. A marriage is more 
than that. 

The inclusion of living trusts in 
which the decedent retained income 
rights is fair if provision is made 
that the spouse can disclaim elec- 
tive share rights. All of the other 
items in which the surviving spouse 
will be given the right of revocation 
are not. 


Henry P. TRAwIck, JR. 
Sarasota 


Using Homestead to 
Defraud Creditors 

Thank you for the December is- 
sue, especially Jules Cohen’s article 
on homestead to defraud creditors. 

Mr. Cohen is not entirely accurate, 
however, when he states, “If the 
Caggiano doctrine stands, then any 
criminal or debtor can take the pro- 
ceeds of the crime or fraud, invest 


them in a homestead, and defeat the 
claims of the state to obtain a for- 
feiture or the claims of creditors to 
collect their money.” 

Marital law practitioners can cite 
the Gepfrich line of cases (Gepfrich 
v. Gepfrich, 582 So. 2d 743 (Fla. 4th 
DCA 1991). A criminal or debtor 
owing alimony (or child support) 
cannot take the proceeds of a crime 
or fraud or even legitimately ac- 
quired assets and invest them in 
homestead to defeat the very per- 
sons to whom he owes the obliga- 
tion of support and maintenance. 
This line of cases should be kept in 
mind in any discussion of using 
homestead to defraud creditors. 


LucILLE M. Espry-FRANCIS 
Tavares 


Another View on Challenges 
to Proposed Rules 

As counsel for the petitioners in 
the Consolidated-Tomoka case, I feel 
compelled to respond to the article 
in the January 1999 issue discuss- 
ing the burden of proof in cases in- 
volving challenges to proposed rules 
(“Who Goes First and What Is ‘Com- 
petent, Substantial Evidence’ in a 
Proposed Rule Challenge? A Com- 
mentary on the Order and Burden 
of Proof in Challenges to Proposed 
Rules”). The authors’ recommenda- 
tions on page 63 to broaden the 
scope of the dicta in the Consoli- 
dated-Tomoka opinion relating to 


the order of proof issue are based 
upon the flawed premise that the 
First DCA correctly interpreted FS. 
§120.56(2)(a). It did not. 

In my article in the September 
1998 Administrative Law Section 
Newsletter, “What is the Burden of 
Proof in Cases Involving Challenges 
to Proposed Rules, and Who Has 
It?”, I offered the following critical 
anlysis of the First DCA’s interpre- 
tation of F.S. §120.56(2)(a), in Con- 
solidated-Tomoka: 


The burden shifting approach 
adopted by the panel in Consolidated- 
Tomoka is not apparent on the face of 
section 120.56(2)(a), F.'S. The only bur- 
den that the statute places on the peti- 
tioner is a pleading requirement to 
“state with particularity” the objections 
to the proposed rule and the grounds for 
invalidity. It does not impose a burden 
of production on the petitioner. 

By contrast, section 120.56(4), F:S., 
clearly imposes a burden of production on 
the petitioner in cases involving chal- 
lenges to agency statements defined as 
rule. Section 120.56(4)(a), F.S., imposes a 
pleading requirement (i.e., “state with par- 
ticularity facts sufficient to show .. .”) 
while section 120.56(4)(b), F.'S., imposes a 
burden of production (i.e., “If... the peti- 
tioner proves the allegations of the peti- 
tion ....”). In such cases, if the petitioner 
satisfies its burdens of pleading and pro- 
duction, the ultimate burden of persua- 
sion is shifted to the agency to prove that 
rulemaking is “not feasible and practi- 
cable.” 

Had the legislature intended to im- 
pose a burden of production on petition- 
ers in cases involving challenges to pro- 
posed rules, it could have done so in 
language similar to that in section 
120.56(4), F.S. That the legislature used 
different language in_ sections 
120.56(2)(a) and 120.56(4)(a)-(b), F.S., 
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suggests that it intended a different pro- 
cedure to apply in cases arising under 
each section. 

Unfortunately, the panel’s decision in 
Consolidated-Tomoka does not reflect 
this distinciton. 

The panel, like ALJ Alexander, cited 
the “possibility” of the agency being 
forced to pay the petitioner’s attorneys’ 
fees as a basis for its “more practical” 
interpretation of section 120.56(2)(a), 
ES. However, it is important to note that 
a petitioner who prevails in a rule chal- 
lenge proceeding is not automatically 
entitled to an award of attorneys’ fees 
against the agency. Such an award is 
made only if the ALJ determines that 
the agency was not “substantially justi- 
fied” in promulgating the rule and no 
“special circumstances” exist which 
would make the award unjust, and the 
award is capped at $15,000. 


Id. at 9 (emphasis in original and 
footnotes omitted). 

For the sake of brevity, I will not 
comment on the authors’ proposal 
to bring aspects of McDonald into 
the rule challenge arena (page 64). 
Suffice to say, I fundamentally dis- 
agree with the authors’ proposition 
that “defer[ence] to the agency’s 
policy choice” is the proper standard 
under any circumstance after the 
1996 APA reform. 

It is important to note that legis- 
lation has been prefiled for the 1999 
session to clarify the legislative in- 
tent underiying the 1996 amend- 
ments to F.'S. §120.56(2)(a). That leg- 
islation, HB 107 and SB 206, would 
clarify that the agency has the “bur- 
den of going forward and the bur- 
den to prove by a preponderance of 


the evidence that the proposed rule 
is not an invalid exercise of del- 
egated legislative authority” (pro- 
posed new language italicized). 
Finally, the authors note in footnote 
7 that the petition for review filed 
with the Florida Supreme Court in 
Consolidated-Tomoka “does not chal- 
lenge the First DCA’s holding as to 
the order of proof [issue] . . . .” While 
that statement is accurate, it ignores 
the fact that the First DCA’s discus- 
sion of the order of proof issue in 
Consolidated-Tomoka was merely 
dicta since that issue was not raised 
by the parties on appeal or cross- 
appeal, and was not discussed in the 
336 pages of briefs filed by the par- 
ties and amici. In this regard, the 
First DCA’s gratuitous and errone- 
ous construction of F.'S. §120.56(2)(a) 
was little more than “judicial legis- 
lating” which, as the authors note, 
is an improper function for appel- 
late courts. 
KENT WETHERELL 
Tallahassee 


Authors’ Response 

The authors are gratified that the 
article has engendered such an in- 
teresting response. The writer’s dis- 
cussion of possible legislative 
changes to the order and burden of 
proof shows the saliency and time- 
liness of the questions discussed in 
the article. Of course, in 


nonconstitutional matters, the Leg- 
islature can always undo what the 
courts do. 

Nevertheless, the writer seems to 
have missed the underlying point of 
the article. As the authors endeavored 
to make clear, they recognize that a 
major purpose of the Legislature’s 
1996 APA amendments was to require 
an agency to bear the burden to jus- 
tify its policy choice, as evidenced in 
its proposed rules, with actual eviden- 
tiary material. 

What the authors believe the Leg- 
islature did not do is to grant to 
DOAH the authority to weigh a rule 
challenger’s alternative policy 
choice against that of the agency 
and determine which is more appro- 
priate. Such a grant of authority to 
DOAH would essentially place ad- 
ministrative law judges in the pos- 
ture of choosing between competing 
prospective policy options (which 
may be fundamentally different in 
form and content) as opposed to de- 
termining whether an agency’s 
policy choice was independently 
supported by the evidentiary facts, 
was within the statute’s ambit, was 
constitutional, and was accom- 
plished in accordance with the pro- 
cedures set out in the APA. 

As the writer quite correctly notes, 
“judicial legislating” is to be frowned 
upon but so too is “quasi-judicial 
legislating.” 

JOHN J. Rimes IIT AND 
Epwin A. Bayo 
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A Note of Thanks to Our Hundreds 
of Public Member Volunteers 


ou may have seen reports 

in the Bar News announc- 

ing that this month The 

Florida Bar will break new 
ground with the inaugural meetings 
of our Citizens’ Forum. Composed of 
13 nonlawyers and two Bar mem- 
bers, the new group will bring a 
needed expansion of public input on 
important issues facing the Board of 
Governors and a number of our 
standing committees. The Forum 
meets in conjunction with the Board 
of Governors’ February 11-12 Talla- 
hassee meeting to begin tackling its 
first issue—public perception of law- 
yers and our system of justice. 

While the Citizens’ Forum will give 
us a critically needed outside view on 
issues facing our profession, I think 
it is also important for us to recog- 
nize the hundreds of public members 
already giving freely of their time to 
improve the administration of justice 
and protect the public interest. 

Too frequently I hear criticism that 
lawyers are a“self-regulated” profes- 
sion; that because The Florida Bar is 
organized as an administrative arm 
of the Supreme Court of Florida, and 
the justices of the Supreme Court are 
themselves members of the Bar, 
somehow we are not regulated as vig- 
orously as we might otherwise be. 
That criticism not only overlooks the 
most obvious argument in favor of 
the court regulating its officers— 
that no one wants inept or dishonest 
lawyers out of the profession more 
than judges and other lawyers—but 
also ignores that we for many years 
have involved nonlawyer, public citi- 
zen members in all levels of the law- 
yer regulation system. 


Grievance Committees 
At the time of this writing we have 
80 circuit-level grievance commit- 


tees, each of 
which has one- 
third nonlawyer 
members — that 
means 256 volun- 
teers from outside 
the profession. 
The work of the 
committees is re- 
viewed by mem- 
bers of the Board of Governors, and 
after six years on the board, I can say 
without equivocation that our pub- 
lic members take their role in the 
process seriously. They exhibit a keen 
interest in unearthing the facts of a 
case, of learning the applicable 
rules, and in seeing that each case 
is handled in a manner fair to cli- 
ent and lawyer alike. In short, they 
are among the most diligent and 
hard-working of the many volun- 
teers who make our system function 
quickly and fairly, and we owe them 
our gratitude. 


Unlicensed Practice 


of Law Committees 

We now have 32 circuit-level com- 
mittees investigating allegations of 
the unlicensed practice of law in con- 
cert with the Standing Committee on 
UPL. I am pleased to report that we 
not only have 111 volunteers who are 
not members of the Bar now serving 
on our UPL committees, but, for the 
first time, we have a public member 
who has risen to the top leadership 
position on the standing committee. 
Karen McLead, a certified legal as- 
sistant from Clearwater who spent 
21 years with private law firms be- 
fore moving to a corporate environ- 
ment, has volunteered her time and 
talents in the UPL area since 1992, 
and now chairs the standing commit- 
tee. She and the many other public 
member volunteers who work in this 
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important area for the protection of 
consumers deserve our thanks. 


Board of Governors 

Of course no note of gratitude 
would be close to complete without 
mention of perhaps the hardest 
working group of unsung heroes who 
have served the public and profes- 
sion over the years—the public mem- 
bers of the Board of Governors. I am 
consistently pleased and amazed at 
the number and caliber of citizens 
who step forward when we call for 
Board of Governors volunteers. Un- 
daunted by admonitions that board 
members routinely spend 200-300 
hours per year on board business, 
volunteers have come to us from the 
medical profession, from higher edu- 
cation, from private businesses large 
and small. We announced in Decem- 
ber that Dr. Wilhelmena Mack’s four- 
year term on the board will end in 
June, and have so far mailed more 
than 350 applications to potential 
volunteers! 

Our thanks also must go to public 
members of committees outside the 
regulation area—our fee arbitration 
committees, the advisory board to 
our Law Office Management Assis- 
tance Service, and to our Public and 
Member Information Committee. 

Without the dedicated service of 
those outside our profession helping 
us to see things more clearly and to 
stay on track in our efforts to serve 
the public, The Florida Bar would not 
be as effective in its work. I hope you 
will help me in letting our public 
member volunteers know they de- 
serve, and have, our thanks for a job 


well done. 


Howarp C. Coker 
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Executive Directions 


t is always nice to hear that 
one of the Bar’s programs is 
helping our new members 
make the transition from law 
school to “real life.” The Young Law- 
yers Division performs yeoman’s 
service in this area, with its Prac- 
ticing With Professionalism semi- 
nars, basic-level courses in many 
areas of the law, the New Lawyer’s 
Handbook, and the Seek Counsel of 
Professional Experience (SCOPE) 
program. Here are some comments 
I’ve received in recent weeks about 
the SCOPE program, which the YLD 
has operated since 1985: 
¢ WhenJ. Manuel Acevedo of 
Sanford ran up against an issue 
he’d not confronted, he called 
SCOPE, and, “Within a short while 
you called me back with the name 
of an attorney in the area who prac- 
ticed administrative law. That attor- 
ney was Karen Goldsmith. She 
was absolutely wonderful. Not only 
was she incredibly knowledgeable 
on the subject, but she listened at- 
tentively and provided ‘real’ an- 
swers. I congratulate you, SCOPE, 
and Ms. Goldsmith on the priceless 
service you are providing.” 
¢ Todd Zellen of Boca Raton 
writes, “Your program has been an 
invaluable service to my practice. 
The support of The Florida Bar and 
its members’ willingness to help 
new attorneys was a major factor in 
deciding to start on my own. As my 
experience develops I will be more 
than happy to give back to the legal 
community and participate in your 
wonderful program.” 
¢ Noting that SCOPE volun- 
teers often reach out to others 
within their network of colleagues 
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This Program Helps Us Help Ourselves 


to help a new 
member, Stuart 
| Reed of Miami 
Beach wrote to 
SCOPE volun- 
teer Paul Lester, 
“Thanks again 
for helping me 
with my interna- 
tional business 
law questions. As 
you suggested, I spoke with Charles 
Baxley and Len Rosenberg. They 
were both extremely generous with 
their time and candid in analyzing 
my client’s legal needs. If you ever 
need a hand on any matter, I would 
be happy to return your kind assis- 
tance.” 


Helping Each Other 

SCOPE was started by the Young 
Lawyers Division because when the 
YLD began asking how it could help 
new lawyers, one problem stood out 
as universal—everyone hits an is- 
sue sooner or later that has them 
stumped, where a little guidance 
could seem a lifesaver. YLD leaders 
knew that being able to reach out 
to a senior lawyer can mean the dif- 
ference between pulling an all- 
nighter and efficiently finding the 
answers your client needs. The tra- 
ditional mentoring system of law 
firms was changing during the rapid 
growth of the Bar in the 1980s, with 
many freshly minted lawyers going 
it alone. Where could they turn for 
direction? 

The YLD started two related pro- 
grams, SCOPE and Silent Partner. 
SCOPE helped with substantive law 
questions, while the Silent Partner 
program put young lawyers in touch 


with more senior lawyers who could 
advise them on courtroom decorum, 
particular judges’ styles, and other 
matters one generally learns about 
only by practicing for awhile. Over 
time the two programs merged into 
SCOPE as we know it today. 

Edith Trotman has staffed the 
program for the past 12 years. She 
says she is still surprised by the re- 
action of young lawyers who call 
SCOPE for the first time. 

“Everybody who uses SCOPE 
thinks it’s the greatest thing in the 
world,” she says. “They can’t believe 
the Bar offers something like this.” 

The program is always looking for 
more help, according to Ms. 
Trotman. Volunteers must have five 
years of experience in the areas of 
law they agree to assist in, be in good 
standing with the Bar, and carry 
malpractice insurance. 

More than 60 areas are available 
to SCOPE users. General categories 
include administrative and govern- 
ment law, business, civil practice and 
procedure, criminal, family law, prop- 
erty, specialty areas, torts, and wills 
and trusts. 

Panel members I’ve spoken with 
across the years say the satisfaction 
they receive from helping someone 
in the manner in which others 
helped them when they were start- 
ing out more than outweighs the 
time they give to the program. 

For more information on becoming 
a SCOPE volunteer call Edith 
Trotman at (850) 561-5807. 


JOHN F. HarkKNnEss, JR. 
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Access to Courts and the 
Unauthorized Practice of Law 
10 Years of UPL Advisory Opinions 


by Robert M. Sondak 


n February 1988, the Florida Supreme Court be- 

gan issuing advisory opinions as to whether non- 

lawyer conduct constitutes the unlicensed practice 

of law (UPL). After 10 years of UPL advisory opin- 
ions, certain trends in the law have crystallized. The 
Florida Supreme Court has in several instances restated 
and amplified on existing law, and in other instances has 
created a new body of law to meet the needs of the pub- 
lic. New issues, with even more long term impact on the 
practice of law, remain to be decided. This article exam- 
ines those opinions and other activities which have grown 
out of the court’s 10 years of advisory opinions. 

The court’s purpose for agreeing to issue UPL advi- 
sory opinions was to offer nonlawyers the opportunity 
to learn, in advance of UPL enforcement proceedings, 
whether their proposed conduct was consistent with 
the prohibition on the unauthorized practice of law. 
Since unauthorized practice is a criminal misde- 
meanor, F.S. §454.23, and is also punishable by the 
Florida Supreme Court as indirect criminal contempt, 
Rule 10-7.2 of the Rules Regulating The Florida Bar, 
the availability of a procedure to learn, in advance, 
whether prospective conduct is prohibited has obvi- 
ous benefits for nonlawyers. 

The advisory opinion procedure has, however, devel- 
oped far differently from its original intent. The opin- 
ions issued by the Florida Supreme Court have addressed 
existing rather than proposed conduct. The court’s opin- 
ions have faced fundamental issues relating to the sepa- 
ration of powers, the role of professionals with expertise 
in law related fields, and the promotion of access to the 
legal system. In the course of answering requests for 
advisory opinions, the court has begun to restate and 
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redefine the prohibition on unauthorized practice of law, 
thereby raising new questions for both lawyers and 
nonlawyers. 


History 

Normally, courts are prohibited from issuing advisory 
opinions, and are limited to cases and controversies. 
Martinez v. Scanlon, 582 So. 2d 1167, 1170-71 (Fla. 1991). 
The Florida Constitution contains an exception to this 
rule, permitting the court to answer requests for advi- 
sory opinions by the Governor. Fla. Const. Art. IV, §1(c). 
The court also has the inherent power to answer requests 
for advisory opinions by agencies which act on its behalf. 
See The Florida Bar Re: Advisory Opinion Concerning 
Applicability of Chapter 119, Florida Statutes, 398 So. 
2d 446, 447 (Fla. 1981). None of these exceptions, how- 
ever, gave the public a method of requesting an advisory 
opinion on prospective conduct. 

In the 1960s, the Standing Committee on Unautho- 
rized Practice of Law of The Florida Bar (the “standing 
committee on UPL’) began issuing informal advisory 
opinions. Committees in several other states also were 
issuing advisory opinions, all without direct participa- 
tion by the courts of those states. 

In Surety Title Insurance Agency, Inc. v. Virginia State 
Bar, 431 F. Supp. 298 (E.D. Va. 1977), vacated and re- 
manded with instructions, 571 F.2d 205 (4th Cir. 1978), a 
U.S. district court found that the Virginia State Bar’s 
practice of issuing unauthorized practice of law opinions, 
when coupled with the threat of disciplinary proceed- 
ings, violated the federal antitrust laws. The district court 
opinion was vacated by the Fourth Circuit on procedural 
grounds, after which the case was settled. Therefore, there 
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was no final judicial resolution of 
the antitrust issue. In view of the 
potential antitrust exposure, state 
bar associations, including The 
Florida Bar, ceased issuing advisory 
opinions. 

In 1984, the U.S. Supreme Court 
decided Hoover v. Ronwin, 466 U.S. 
558 (1984), which held that actions 
of the Arizona Committee on Exami- 
nations and Admission was exempt 
from antitrust challenge because 
they were “state action” of the judi- 
cial branch of government. Thereaf- 
ter, the American Bar Association 
issued proposed rules for courts 
wishing to issue advisory opinions. 
The basic concept of the ABA rule 
was that if advisory opinions were 
an affirmative command of the ju- 
dicial branch and the opinions were 
issued by the court rather than the 
bar, then the advisory opinions 
would be exempt from the antitrust 
laws under the “state action” doc- 
trine as set forth in Hoover. The 
Florida Supreme Court adopted pro- 
cedures for issuing advisory opin- 
ions on the unlicensed practice of 
law in July 1986. The Florida Bar 
Re: Rules Regulating The Florida 
Bar, 494 So. 2d 977, 1115-16 (Fla. 
1986). 

Advisory opinions are especially 
needed because there are few bright 
line rules explaining what conduct 
constitutes the practice of law. See 
The Florida Bar v. Brumbaugh, 355 
So. 2d 1186, 1191-92 (Fla. 1978) 
(“any attempt to formulate a last- 
ing, all encompassing definition of 
the ‘practice of law’ is doomed to fail- 
ure”). Moreover, in the wake of the 
Rosemary Furman controversy, The 
Florida Bar v. Furman, 376 So. 2d 
378 (Fla. 1979), and The Florida Bar 
v. Furman, 451 So. 2d 808 (Fla. 
1984), the leadership of The Florida 
Bar believed that changes in UPL 
enforcement were essential. See, e.g., 
the President’s Page of the January 
1985 Florida Bar Journal, in which 
Gerald F. Richman suggested that 
the Bar leave the field of UPL en- 
forcement to the state attorney. 

The advisory opinion rule was 
only one of several changes in UPL 
enforcement during this era. In 
1986, the UPL rules were changed 


Advisory opinions 
are especially 
needed because 
there are few bright 
line rules explaining 
what conduct 
constitutes the 
practice of law. 


to provide that The Florida Bar 
could seek civil injunction enforce- 
ment only, leaving to the state at- 
torneys’ offices all criminal enforce- 
ment of UPL restrictions. The 
Florida Re: Rules Regulating The 
Florida Bar, 494 So. 2d 977, 1111 
(Fla. 1986). It was hoped that this 
approach to UPL enforcement would 
reduce the amount of controversy 
the Bar’s UPL program would gen- 
erate. In 1996, the court readopted 
rules authorizing indirect criminal 
contempt proceedings. In re: Amend- 
ment to Rules Regulating The 
Florida Bar, 627 So. 2d 272, 296-98 
(Fla. 1996). 

A more far-reaching change oc- 
curred in 1987, when the Florida 
Supreme Court adopted an amend- 
ment to the definition of the prac- 
tice of law in Ch. 10 of the Rules 
Regulating The Florida Bar, The 
Florida Bar Re: Amendments to 
Rules Regulating The Florida Bar 
(Chapter 10), 510 So. 2d 596, 597 
(Fla. 1987). The amendment permit- 
ted “nonlawyers to engage in limited 
oral communications to assist indi- 
viduals in the completion of legal 
forms approved by the Supreme 
Court of Florida.” The purpose of 
this amendment was to address the 
criticism of the rule in The Florida 
Bar v. Brumbaugh, 355 So. 2d 1186, 
1194 (Fla. 1978), that nonlawyers 
may sell legal forms and type the 
forms, copying the information 
given to them in writing by their 
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customers, but may not engage in 
any oral communication concerning 
the forms. Consequently, at least 
insofar as forms which are approved 
by the Florida Supreme Court, form 
sellers now may point out errors in 
the information customers write on 
the forms, thereby simplifying and 
streamlining the process. 


Advisory Opinion Process 

The procedures for issuing advi- 
sory opinions require a written re- 
quest seeking an advisory opinion 
concerning activities which may 
constitute the unlicensed practice of 
law, stating in detail all operative 
facts upon which the request for 
opinion is based. Rule 10-9.1(b), 
Rules Regulating The Florida Bar. 
The Standing Committee on UPL is 
required to publish a notice in The 
Florida Bar News and in a newspa- 
per in the Florida county in which 
the meeting will be held, giving the 
date, time, and place of the next 
standing committee meeting, stat- 
ing the question presented and in- 
viting written comments. At the 
meeting, “any person affected shall 
be entitled to present oral testimony 
and be represented by counsel. Oral 
testimony by other persons may be 
allowed by the committee at its dis- 
cretion.” Rule 10-9.1(f)(1). 

After the meeting, the committee 
must decide either to issue a writ- 
ten proposed advisory opinion or 
send a letter declining to issue an 
opinion. If the committee concludes 
that the conduct in question is not 
the unlicensed practice of law, the 
committee may issue an “informal” 
advisory opinion to that effect. Rule 
10-9.1(g)(1). All other proposed ad- 
visory opinions must be filed with 
the Florida Supreme Court together 
with the record. The party request- 
ing the opinion is given notice of its 
filing together with a copy of the 
opinion. Rule 10-9.1(g)(2). The com- 
mittee must publish a summary of 
the proposed advisory opinion in 
The Florida Bar News. Rule 10- 
9.1(f)(3). 

Anyone may, within 30 days, file 
a brief objecting to the opinion. The 
committee may file its responsive 
brief and reply briefs then could be 
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filed. The Supreme Court may allow 
oral argument. Rule 10-9.1(g)(3). 
Thereafter, the court may “approve, 
modify, or disapprove the advisory 
opinion, and the ensuing opinion 
shall have the force and effect of an 
order of this court and be published 
accordingly.” Rule 10-9.1(g)(4). 


HRS Nonlawyer 
Counselor Opinion 

The first request for an advisory 
opinion under the new rule came 
from an unusual source, the Florida 
Department of Health and Rehabili- 
tative Services (HRS), which re- 
quested a formal advisory opinion 
as to whether its nonlawyer coun- 
selors (social workers) could prepare 
and file pleadings and appear in 
court on behalf of HRS in uncon- 
tested dependency court cases. Af- 
ter holding two public hearings, the 
Standing Committee on UPL issued 
a proposed advisory opinion con- 
cluding that HRS counselors were 
engaged in the unlicensed practice 
of law. HRS objected to the opinion, 
briefs were filed, and on October 12, 
1987, the court heard oral argu- 
ment. 

The issues raised by the HRS re- 
quest were far from routine. FS. Ch. 
39 appeared to authorize HRS em- 
ployees to perform all of these func- 
tions. The Supreme Court was faced 
with questions of separation of pow- 
ers both as to the legislative power 
to authorize the practice of law in 
dependency cases, and the judiciary’s 
power to enjoin an agency of the ex- 
ecutive branch from appearing in 
court without legal representation. 
Moreover, any requirement that 
HRS appear only through counsel in 
the many thousands of its depen- 
dency cases would require the leg- 
islature to appropriate millions of 
dollars to pay HRS to hire and train 
lawyers. 

The court’s initial opinion, The 
Florida Bar Re: Advisory Opinion 
HRS Nonlawyer Counselor, 518 So. 
2d 1270 (Fla. 1988), found that HRS 
counselors were engaged in the 
practice of law by drafting pleadings 
and legally binding agreements and 
representing the state in depen- 
dency court proceedings. HRS Non- 


lawyer Counselor, 518 So. 2d at 
1271-72. The court rejected HRS’s 
argument that as an arm of the ex- 
ecutive branch, it could ignore the 
normal UPL rules, holding that “we 
know of nothing which permits state 
agencies to be represented in the 
Florida courts by nonlawyers.” Id. at 
1272. The court then invalidated the 
provisions of Ch. 39, which pur- 
ported to authorize nonlawyer prac- 
tice of law in dependency proceed- 
ings: “The HRS activities at issue in 
this cause occur in judicial rather 
than administrative proceedings. 
Chapter 39 is invalid to the extent 
that it authorizes HRS lay counse- 
lors to practice law in the courts of 
this state.” Id. 

The court, however, refused to 
take the final step of enjoining HRS 
from continuing its practice in light 
of two arguments made by HRS: 
“HRS asks that we authorize the lay 
counselor’s present activities, argu- 
ing that requiring licensed legal rep- 
resentation will not necessarily im- 
prove the system. HRS further 
points out that there is no assurance 
of legislative funding for such rep- 
resentation.” Jd. 

The court responded to those ar- 
guments cautiously: “While we 
agree with the Committee that HRS 
lay counselors are engaged in the 
practice of law, we are not convinced 
that such practice is the cause of the 
alleged harm, or that enjoining this 
practice is the most effective solu- 
tion to this complex problem.” Jd. 

The opinion confronted the prob- 
lem with an innovative approach: 
“The parties have raised legitimate 
and pressing concerns which are 
worthy of further study. The Chief 
Justice shall appoint an ad hoc com- 
mittee to study the problem and 
make recommendations to this 
Court.” Id. 

By deferring and remanding for 
further study, the court plainly 
hoped to defuse any controversy 
with the legislature by having the 
ad hoc committee form a consensus 
which the court could then adopt. 

The ad hoc committee did pre- 
cisely that. The committee consisted 
of representatives from the judi- 
ciary, The Florida Bar, HRS, the 
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state attorney’s office, Children’s 
Home Society, Guardian Ad Litem 
Program, the medical community, 
and Legal Services of Greater Mi- 
ami. The committee submitted its 
unanimous report to the Florida 
Supreme Court on February 1, 1989. 

After receiving the report, and a 
response by HRS (which initially 
agreed with the report, but then 
changed its mind), the Florida Su- 
preme Court issued it second opin- 
ion, The Florida Bar Re: Advisory 
Opinion HRS Nonlawyer Counselor, 
547 So. 2d 909 (Fla. 1989). The key 
recommendation of the report was 
that “current HRS practice fails to 
provide competent, responsible rep- 
resentation.” HRS Nonlawyer Coun- 
selor, 547 So. 2d at 911. In spite of 
this, HRS urged the court to allow 
it to implement its own plan for in- 
creasing lawyer supervision over lay 
counselors, at a cost of $3.5 million 
per year, rather than requiring full 
in-court legal representation in un- 
contested cases, which it estimated 
would cost $4.5 million per year. The 
court rejected that approach, hold- 
ing that: “Though the Department's 
plan purportedly would save money, 
it would in effect result in a continu- 
ation of the current practice, leav- 
ing the present faults unaddressed.” 
HRS Nonlawyer Counselor, 547 So. 
2d at 911. 

Accordingly, the court ruled that 
“effective January 1, 1990, HRS 
must end the practice of law by its 
lay counselors under these statutes.” 
Id. : 

The two HRS opinions issued by 
the Florida Supreme Court were 
remarkable for several reasons. 
First, the question addressed by the 
court was not a hypothetical request 
by HRS for a ruling as to whether it 
might in the future begin utilizing 
nonlawyer counselors in depen- 
dency cases. Rather, the existing 
HRS practice was the result of ex- 
press legislative authorization, and 
HRS merely sought to continue the 
practice. 

Second, other than HRS itself, an 
answer to the request for an advi- 
sory opinion would be unlikely to 
have any impact on proposed con- 
duct by other nonlawyers; nor was 


ry 


FAMILY 
WITH PROVEN PERFORMANCE 


T. Rowe Price tax-free bond funds help you keep more of what you earn. 

T. Rowe Price has long been rewarding investors with the high after-tax income that municipal 
funds can provide. Today, our municipal 
fund family offers a complete range of 
investment choices for investors seeking 
to maximize income, reduce risk, or 


Morningstar risk-adjusted performance 


q 4 
strike a balance between the two. Of ratings for the periods ended 11/30/98 
course, they all generate income that’s Fund Overall 3 yr 5 yr 10 yr 
free of federal taxes—and, in some cases, Tax-Free Short- 
state and local taxes*—which means Intermediate 
you may receive a higher level of after- Tax-Free Intermediate 
tax income than you would from many Tax-Free Income 
comparable taxable funds. Tax-Free High Yield 
Quality choices from an experienced California Bond 
team. We're pleased that others have Florida Intermediate 
noted the quality of our municipal fund Georgia Bond oe ae os 
family, including both our federal and 
state tax-free funds. In large measure, the 
Morningstar ratings at right reflect th New Jersey Bond to otk tok -- 

investing taken by our seasoned _ Virginia Short are 
professionals. We combine specialized 
trading expertise, active management Summit Municipal 

7 
across diversified portfolios, and in-depth Susieal Miinicipe 
proprietary credit analysis. Intermediate 


Call T. Rowe Price today to learn more 
about tax-free investing. Morningstar 
ratings are based on a comparison of 
1,572; 991; and 369 funds in the municipal bond investment category for the 3-, 5-, and 10-year 
periods ended 11/30/98, respectively. Yields and share prices of these funds will fluctuate as 
interest rates change. $2,500 minimum per fund ($25,000 for Summit Funds). Free checkwriting.* 
No sales charges. 


| Call 24 hours for your 
a free investment kit 
| tis, including a prospectus Invest With Confidence® 


*Some income may be subject to state and local taxes and the federal alternative minimum tax. Income earned by nonresidents of the fund's designated state will be subject to applicable 
state and local taxes. For investors in the Florida Intermediate Tax-Free Fund, principal may be exempt from the intangibles tax. 

**Morningstar proprietary ratings reflect historical risk-adjusted performance through 11/30/98. These ratings are subject to change every month. Ratings are calculated from the funds’ 
3-, 5-, and 10-year average annual returns in excess of 90-day Treasury bill returns with appropriate fee adjustments and a risk factor that reflects fund performance below 90-day Treasury 
bill returns. Ten percent of the funds in an investment category receive 5 stars, the next 22.5% receive 4, and the next 35% receive 3. 

+$500 minimum. 

Past performance cannot guarantee future results. Read the prospectus carefully before investing. T. Rowe Price Investment Services, Inc., Distributor. TFF046084 


| 
; 
| 
{ 


the underlying issue—whether a 
nonlawyer could prepare pleadings 
and appear in court to represent 
another—an uncertain legal issue. 
As the court’s initial opinion noted: 

“We have found that these types 
of activities constitute the practice 
of law in other areas ranging from 
domestic relations law to tenant 
eviction proceedings.” HRS Nonlaw- 
yer Counselor, 518 So. 2d at 1271. 
(Citations omitted.) 

Third, this request for an advisory 
opinion placed the court in the 
middle of difficult separation of pow- 
ers issues and potentially divisive 
political constituencies. The success 
of the opinion is reflected in the fact 
that after the court issued its sec- 
ond opinion, the legislature appro- 
priated funds for HRS to hire law- 
yers, and, for the next 10 years, HRS 
has abided by the injunction. The 
court’s ruling on the separation of 
powers issues has not been chal- 
lenged in later litigation. 


Multidisciplinary Expertise 


Several of the requests for advi- 


sory opinions addressed by the court 
in the past 10 years have dealt with 
the fact that nonlawyers can, and 
often do, have expertise in law re- 
lated fields which make them com- 
petent to perform certain tasks 
which are considered the practice of 
law. This issue did not come up in 
the HRS Nonlawyer Counselor case 
because the HRS counselors admit- 
tedly had no law related training or 
expertise. 

In The Florida Bar v. Moses, 380 
So. 2d 412, 417 (Fla. 1980), the 
Florida Supreme Court stated that 
the “single most important concern 
in the Court’s defining and regulat- 
ing the practice of law is the protec- 
tion of the public from incompetent, 
unethical, or irresponsible represen- 
tation.” The Moses observation has 
led to arguments by noniawyers 
that the UPL rules do not take into 
account incompetent, unethical, and 
irresponsible lawyers who inflict 
harm on the public, and that pro- 
fessionals in other fields have suffi- 
cient competence, ethics, and re- 
sponsibility to represent the public 
in law related fields. 


At the time the advisory opinion 
rule was adopted, the existing UPL 
case law treated all nonlawyers the 
same, regardless of their education, 
experience, and expertise in law re- 
lated fields. One of the most signifi- 
cant features of the court’s advisory 
opinion rulings has been that the 
court has begun to take that exper- 
tise into consideration. 

The first such opinion, The 
Florida Bar Re: Advisory Opinion 
Nonlawyer Preparation of Notice to 
Owner and Notice to Contractor, 544 
So. 2d 1013 (Fla. 1989) (“Notice to 
Owner”) addressed the common 
practice of “notice to owner services” 
preparing and serving notices to 
owner and notices to contractor. 
Notice to Owner, 544 So. 2d at 1014. 
The court recognized that: 

[T]he construction industry, which is 
served by those who fill out the forms, 
is aware of their significance and gen- 
erally knowledgeable of the require- 
ments pertaining to the perfection of 
mechanics lien rights. The two forms in 
question are statutory forms requiring 
only a minimum of information which 


may be easily obtained from the cus- 
tomer or the public records. 


Notice to Owner, 544 So. 2d at 1016. 
The court also noted that there 
was no showing “that the public is 
being harmed by the preparation of 
these forms by nonlawyers.” Id. 

In concluding that the current 
practice was not the unlicensed 
practice of law, the court relied on 
the observation from its decision 
in The Florida Bar v. Brumbaugh, 
355 So. 2d 1186, 1191-92 (Fla. 
1978), that a definition of the prac- 
tice of law “must necessarily 
change with the ever changing 
business and social order.” The 
court’s ruling appeared to create a 
new exception to the Brumbaugh 
rule. In 1987, the court had autho- 
rized oral communications be- 
tween nonlawyers and customers 
concerning the completion of Su- 
preme Court approved forms. Rule 
10-2.1(a), Rules Regulating The 
Florida Bar. However, the notice to 
owner and notice to contractor 
forms were not approved by the 
Supreme Court. The Standing 
Committee on UPL suggested that 
the court adopt the notice to owner 
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and notice to contractor forms as 
Florida Supreme Court approved 
forms, thereby remaining consis- 
tent with existing law. The court 
rejected that suggestion, Notice to 
Owner, 544 So. 2d at 1016-17, and 
chose instead to relax the 
Brumbaugh prohibition on 
nonlawyers’ oral communication 
with customers concerning forms 
they prepare, in a setting in which 
the court was convinced that both 
the nonlawyers and their custom- 
ers knew what they were doing. 

The notice to owner and notice to 
contractor forms were standardized 
statutory forms, with which the con- 
struction industry had extensive 
experience and familiarity. A far 
more difficult and challenging ques- 
tion arose when the court was faced 
with complex, nonstandardized le- 
gal documents having serious con- 
sequences both to customers and to 
others. The Florida Bar Re: Advisory 
Opinion Nonlawyer Preparation of 
Pension Plans, 571 So. 2d 430 (Fla. 
1990) (“Pension Plans”), and The 
Florida Bar Re: Advisory Opinion 
Nonlawyer Preparation of Living 
Trusts, 613 So. 2d 426 (Fla. 1992) 
(“Living Trusts”). 

Pensions plans typically are pre- 
pared by an employer, but the plan 
also affects the rights of employees 
who participate in the plan. Living 
trusts, like wills, affect the rights not 
only of the settlor of the trust, but 
also the trust’s beneficiaries. A com- 
plex body of federal law known as 
ERISA, 29 U.S.C. §§1001 et seq., gov- 
erns pension plan practice, while 
extensive Florida statutory and case 
law addresses the multiple issues 
involved in a living trust’s disposi- 
tion of property at death. 

The Florida Supreme Court de- 
clined to approve the Standing Com- 
mittee on UPL’s proposed opinion 
which would have severely limited 
the role of nonlawyers in pension 
plan preparation and administra- 
tion. The court’s Pension Plan opin- 
ion acknowledged that CPAs, actu- 
aries, and insurance underwriters 
“would be substantially affected” by 
a rule which directed that only li- 
censed attorneys may draft critical 
documents, and provide legal advice 
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and services regarding pension 
plans. Pension Plan, 571 So. 2d at 
432. Moreover, the court recognized 
“that pension plan preparation and 
administration is a field of practice 
that requires the knowledge and 
expertise of lawyers, CPAs, actuar- 
ies, and life insurance profession- 
als.” Pension Plan, 571 So. 2d at 433. 
The court ultimately concluded that 
“this record does not justify our ap- 
proving a definitive opinion concern- 
ing this subject at this time.” Pen- 
sion Plan, 571 So. 2d at 433. 

The court was influenced by two 
significant factors. First, IRS regu- 
lations expressly permit CPAs and 
enrolled actuaries to practice before 
the IRS, including “the preparation 
and filing of necessary documents.” 
31 C.F.R. §§10.2(a)and 10.3(b). 
ERISA also expressly requires par- 
ticipation of CPAs or actuaries in 
certain parts of the pension plan 
process. 29 U.S.C. §1023. The court 
acknowledged that federal agencies 
have the authority to permit 
nonlawyers to practice before them, 
and the court is bound under the 
supremacy clause of U.S. Const., Art. 
VI, clause 2, to respect that grant of 
authority. In this connection, the court 
recognized that “we cannot prohibit 
authorized professionals from prepar- 
ing and presenting the necessary 
documents to federal agencies before 
which they are permitted to practice.” 
Pension Plan, 571 So. 2d at 433. 
Second, the court was persuaded 
by a ruling of the New Jersey Su- 
preme Court that: “In cases involv- 
ing an overlap of professional disci- 
plines we must try to avoid arbitrary 
classifications and focus instead on 
the public’s realistic need for protec- 
tion and regulation.” Pension Plan, 
571 So. 2d at 433, quoting Applica- 
tion of N.J. Society of Certified Pub- 
lic Accountants, 102 N.J. 231, 237, 
507 A.2d 711, 714 (1986). 

This was the first time in which 
the court expressly abandoned its 
single set of UPL rules for all 
nonlawyers, regardless of their edu- 
cation and training. The court dis- 
tinguished its prior opinion in The 
Florida Bar v. Turner, 355 So. 2d 766 
(Fla. 1978), which had specifically 
held that an accountant may not 


prepare pension plan documents. 
The court noted that the Turner de- 
cision “was based solely on a stipu- 
lated record and upon facts which 
occurred prior to the federal 
government’s entry into the field of 
pension planning.” Jd. 

Two years later the Florida Su- 
preme Court was faced with a seem- 
ingly similar question in its Living 
Trusts opinion. Nevertheless, the 
court came to the opposite conclu- 
sion, and prohibited nonlawyers, 
including life insurance agents, from 
active participation in “the assem- 
bly, drafting, execution, and funding 
of a living trust document” since 
those activities “constitute the prac- 
tice of law.” Living Trusts, 613 So. 2d 
at 428. 

The Standing Committee on UPL 
had stipulated with groups of CPAs 
and bankers that the proposed opin- 
ion does not apply to the activities 
of corporate fiduciaries associated 
with financial trust departments or 
the practice of public accountancy. 
Living Trusts, 613 So. 2d at 427. 
Consequently, the court was able to 
avoid the issue of whether CPAs and 
other professionals whose expertise 
was recognized in the Pension Plan 
opinion were authorized, because of 
their expertise, to practice in this 
area. In the absence of that stipula- 
tion, the court would have been com- 
pelled to determine whether the 
Pension Plan opinion was distin- 
guishable solely on the basis that 
nonlawyers who draft and sell liv- 
ing trusts are not held accountable, 
as they are in the pension plan field, 
to the IRS. 

Life insurance agents were not 
included in the standing committee’s 
stipulation. They argued to the court 
that they should be permitted to 
continue to practice in this field be- 
cause of their expertise and because 
they are regulated under FS. Ch. 
626. The court disagreed, explaining 
that “living trusts are not an insur- 
ance product, and thus, not subject 
to these statutory regulations that 
govern life insurance agents in their 
insurance-related activities.” Living 
Trusts, 613 So. 2d at 428. The court’s 
ruling seems to be that it is not suf- 
ficient to avoid the restrictions on 
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unlicensed practice of law for a pro- 
fessional in another field to point to 
an existing administrative regula- 
tion over that profession. In the case 
of a professional whose activities in 
the law related field are actively 
regulated, however, the court ap- 
pears to be more receptive to per- 
mitting some activities which are 
otherwise considered the practice of 
law, so long as those activities are 
incident to the traditional duties of 
that profession. 

The most recent advisory opinion 
specifically addressing the activities 
of nonlawyer professionals is The 
Florida Bar Re: Advisory Opinion 
Activities of Community Association 
Managers, 681 So. 2d 1119 (Fla. 
1996) (Community Association Man- 
agers). Community Association 
Managers (CAMs) are licensed 
through the Department of Busi- 
ness and Professional Regulation, 
Bureau of Condominiums. Their ac- 
tivities are defined in F‘S. Ch. 468, 
pt. VII. CAMs are governed by the 
Florida Administrative Code’s Stan- 
dards of Professional Conduct. In 
order to be licensed, CAMs must 
have “general knowledge of condo- 
minium law and fulfill continuing 
education requirements.” Commu- 
nity Association Managers, 681 So. 
2d at 1122. 

The issue raised by the request for 
an advisory opinion was the scope 
of permissible activities in which 
CAMs may engage when providing 
community association manage- 
ment services to homeowner asso- 
ciations. The court ruled that CAMs 
may complete certain categories of 
forms, but may not prepare other 
categories of forms which “signifi- 
cantly affect an individual’s legal 
rights” where “misleading or incor- 
rect information could harm” the 
public. Community Association 
Managers, 681 So. 2d at 1123. More- 
over, CAMs are prohibited from 
drafting documents which “affect 
legal rights” and where the “failure 
to complete or prepare this form 
accurately could result in serious 
legal and financial harm to the prop- 
erty owner.” Jd. Further, CAMs are 
specifically prohibited from giving 
legal advice to the associations or 
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answering specific legal questions. 
Community Association Managers, 
681 So. 2d at 1123-24. 

The court acknowledged the ex- 
pertise of CAMs, but further recog- 
nized that this expertise does not 
substitute for the education and 
training of a lawyer: 


Although CAMs may be able to draft the 
documents, they cannot advise the as- 
sociation as to the legal consequences 
of taking a certain course of action. 

We recognize that CAMs are specially 
trained in the field of community asso- 
ciation management, but we agree with 
the Standing Committee that there are 
several areas in that field which would 
require the assistance of an attorney. 


Community Association Managers, 
681 So. 2d at 1124. 


Lawyers From 
Other Jurisdictions 

None of the court’s advisory opin- 
ions directly address actions of out 
of state or foreign lawyers. The 
court’s opinion in The Florida Bar 
Re: Advisory Opinion on Nonlawyer 
Representation in Securities Arbi- 
tration, 696 So. 2d 1178 (Fla. 1997) 
(“Securities Arbitration”), specifi- 
cally notes that it does not concern 
“the propriety of an investor’s rep- 
resentation in securities arbitration 
by an attorney who is licensed to 
practice in another jurisdiction, but 
not in Florida.” Securities Arbitra- 
tion, 696 So. 2d at 1180 n.1. 

In two other instances in which 
the issue was presented to the 
Standing Committee on UPL, the 
matter was resolved through rules 
adopted by the Supreme Court gov- 
erning the conduct, rather than the 
advisory opinion process. The 
Florida Supreme Court expressed 
views in both instances on the is- 
sue of out of state and foreign law- 
yer activities in Florida. 

Ch. 17 of the Rules Regulating 
The Florida Bar, the “Authorized 
House Counsel Rule,” was initially 
proposed by The Florida Bar Board 
of Governors in January 1990, after 
the Standing Committee on UPL 
held a public hearing, but declined 
to issue an advisory opinion on the 
subject. The Florida Supreme Court 
rejected the Board of Governors’ ini- 
tial proposed rule, which would have 
required house counsel to become 


members of The Florida Bar within 
a specified period of time. The court 
explained that this restriction did 
not “meet the legitimate needs of 
business in a modern economy.” The 
court explained that: 

We commend The Florida Bar for its ef- 
fort to safeguard against the unlicensed 
practice of law. However, this Court is 
troubled by the concerns raised by the 
opponents of this proposal. We agree that 
less burdensome alternatives exist that 
can provide solutions to this problem. 
The Florida Bar Re: Amendment to 
Rules Regulating The Florida Bar, 
593 So. 2d 1035, 1036 (Fla. 1991). 

A revised Ch. 17 was later 
adopted in The Florida Bar Re: 
Amendments to Rules Regulating 
The Florida Bar, 635 So. 2d 968, 
973-76 (Fla. 1994). The new rule 
deleted the requirement that house 
counsel become licensed in Florida, 
and expressly authorized “an em- 
ployee of a business organization 
[to] provide legal services in the 
state of Florida to the business or- 
ganization” when the authorized 
house counsel is a member in good 
standing of the bar of a state other 
than Florida. Rule 17-1.3(a). An au- 
thorized house counsel may not, 
however, offer legal services to the 
public. Rule 17-1.3(c), (d). 

The “Foreign Legal Consultancy 
Rule,” Ch. 16, Rules Regulating The 
Florida Bar, had a similar origin. Af- 
ter the Standing Committee on UPL 
held a public hearing on the issue, it 
referred the matter to the Interna- 
tional Law Section of The Florida Bar. 
That section then proposed a rule 
permitting foreign lawyers to act as 
authorized foreign legal consultants 
in Florida, to give advice and services 
“regarding the laws of the foreign 
country in which such person is ad- 
mitted to practice as an attorney.” 
Rule 16-1.3(a)(1). Although the rule 
expressly prohibits a foreign legal con- 
sultant from offering legal advice or 
services on federal or Florida law, the 
Florida Board of Bar Examiners ob- 
jected “that the chapter does not suf- 
ficiently protect the public.” The court 
overruled the objection and adopted 
the rule as providing: “A means of con- 
trol and protection for the public that 
does not now exist and, consequently, 
we find that it is an adequate begin- 
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ning for regulation of this type of le- 
gal activity.” The Florida Bar Re: 
Amendment to Rules Regulating The 
Florida Bar, 605 So. 2d 252, 254 (Fla. 
1992). 

The provisions of Ch. 16 were adopted 
for a five-year trial period, and were 
made permanent in the court’s Amend- 
ments to the Rules Regulating The 
Florida Bar—Chapters 6 and 16, 702 
So. 2d 1261 (Fla. 1997). 

While the Supreme Court has yet 
to address an advisory opinion on 
the activities on out-of-state law- 
yers, it strongly reaffirmed its tra- 
ditional rule against allowing out- 
of-state lawyers to practice in 
Florida in Chandris, S.A. v. 
Yanakakis, 668 So. 2d 180 (Fla. 
1995). In that case, an individual li- 
censed to practice in Massachusetts 
and that state’s federal courts 
signed a contingent fee agreement 
in Florida with an injured seaman, 
to bring a personal injury case un- 
der the Jones Act, 46 U.S.C. §668(a). 
While the case was later handled by 
a Florida lawyer, and a second con- 
tingent fee agreement was entered 
into by the client, the Massachusetts 
lawyer, and the Florida lawyer, the 
Florida Supreme Court held that 
the Massachusetts lawyer had en- 
gaged in the unauthorized practice 
of law, and, therefore, both fee agree- 
ments were void. The court rejected 
the argument that because the case 
had been litigated in federal court, 
the Massachusetts lawyer had not 
engaged in UPL, holding that “we 
find no merit to Yanakakis’ argu- 
ment that there is a general federal 
law exception to the Florida’s bar 
admission requirement.” Yanakakis, 
668 So. 2d at 184. And, while the 
court in Yanakakis reaffirmed its 
ruling in The Florida Bar v. Savitt, 
363 So. 2d 559 (Fla. 1978), that out- 
of-state lawyers who are members 
of a multistate law firm may per- 
form certain functions in Florida, 
the activities performed by the Mas- 
sachusetts lawyer were not among 
those permitted in Savitt. Moreover, 
as the court noted, the Massachu- 
setts lawyer lived in Florida while 
the lawyer in Savitt was in Florida 
“on a transitory basis.” Yanakakis, 
668 So. 2d at 184-85. 
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Supreme Court 
Approved Legal Forms 

The Florida Supreme Court has 
adopted simplified legal forms in 
several areas for use by members of 
the public wishing to provide legal 
services for themselves. The court 
permits nonlawyers to assist in the 
completion of these forms, and also 
permits limited oral communica- 
tions between nonlawyers and their 
customers. In its Notice to Owner 
opinion, the court allowed those 
same oral communications even 
though the notice to owner and no- 
tice to contractor forms were not 
adopted as Florida Supreme Court 
approved forms. 

The court has chosen to adopt 
additional simplified legal forms in 
one of its advisory opinions. The 
Florida Bar Re: Advisory Opinion 
Nonlawyer Preparation of Residen- 
tial Lease Up to One Year in Dura- 
tion, 602 So. 2d 914 (Fla 1992) 
(“Residential Lease”). In that case, 
the court was asked whether it was 
the unlicensed practice of law for a 
real estate licensee or other nonlaw- 
yer to draft a residential lease of up 
to one year in duration. The court 
received evidence that nonlawyers 
were already completing residential 
leases for customers, that there was 
no standard lease in existence, and 
that the leases “come from various 
sources including attorneys or a 
form company.” Residential Lease, 
602 So. 2d at 915. 

The court chose to adopt three 
forms of residential lease, and au- 
thorize nonlawyers to prepare those 
documents and engage in limited 
oral communications “reasonably 
necessary to elicit factual informa- 
tion to complete the form.” Residen- 
tial Lease, 602 So. 2d at 917. The 
court was encouraged to do so by the 
observation that “the public may 
receive more protection if the activ- 
ity is authorized,” since real estate 
licensees who injure a client “while 
performing duties in which the lic- 
ensee is authorized to engage” are 
subject to revocation of license and 
the injured party may seek restitu- 
tion from the Real Estate Recovery 
Fund, which is similar to the Bar’s 
Client Security Fund.” Residential 


Lease, 602 So. 2d at 916. The court 
concluded that “certainly the public 
may be adequately protected by the 
remedies provided by these agen- 
cies”, id., and, therefore, the autho- 
rization by the court to prepare 
these documents would provide 
greater protection to the public than 
the current practice. 

The court concluded its opinion by 
reminding the nonlawyer providers 
that: 

The approval of these forms in no way 
authorizes a nonlawyer to give legal 
advice, to draft leases or to prepare ad- 
denda to an approved lease form. Con- 
sequently, if a question arises as to the 
interpretation of a provision in the lease, 
the enforcement of the lease, or any 
other matter requiring legal advice, in- 
cluding the statutory rights or obliga- 
tions of the landlord or tenant, a non- 
lawyer should advise the party seeking 
such advice to consult an attorney. 

Residential Lease, 602 So. 2d at 917. 

One other advisory opinion dealt 
with Florida Supreme Court ap- 
proved forms. The Florida Bar Re: 
Advisory Opinion Nonlawyer Prepa- 
ration of and Representation of 
Landlords in Uncontested Residen- 
tial Evictions, 605 So. 2d 868 (Fla. 
1992) (“Residential Evictions”), sub- 
sequent opinion, 627 So. 2d 485 (Fla. 
1993). The issue addressed by that 
opinion was whether it was the un- 
licensed practice of law for a prop- 
erty manager to draft and file a com- 
plaint for eviction, motion for 
default, final judgment, and writ of 
possession in uncontested residen- 
tial evictions. Residential Evictions, 
605 So. 2d at 869. The court had 
approved, the prior year, landlord/ 
tenant forms including a complaint 
for eviction, final judgment, and writ 
of possession. The Florida Bar Re: 
Approval of Forms, 591 So. 2d 594 
(Fla. 1991). Thus, under existing law, 
property managers and others could 


‘complete, and engage in limited oral 


communications with the landlord 
concerning the completion of, those 
forms. 

The key issue in the case was 
whether property managers could 
not only prepare the forms, but also 
sign the pleadings on behalf of the 
landlord, and submit the complaint, 
default, final judgment, and writ of 
possession on behalf of the landlord 


without the services of a lawyer. 
Other than a single narrow excep- 
tion in Rule 7-050(a)(2) of the Small 
Claims Rules, no other authoriza- 
tion existed anywhere ffor 
nonlawyers to appear in court on 
behalf of another. The practice was 
specifically ruled the unlicensed 
practice of law in the HRS opinion, 
following a long line of Florida cases. 

Nevertheless, the court’s Residen- 
tial Evictions opinion authorized 
property managers to engage in 
these activities. The court explained 
its rationale as follows: 1) “the prop- 
erty manager ... is the most in- 
volved and familiar with the rental 
property”; 2) “an uncontested resi- 
dential eviction for nonpayment of 
rent is a rather perfunctory process 
in which abuses would seem un- 
likely”; and 3) “there has been no 
showing that the public is being or 
will be harmed by property manag- 
ers handling uncontested residen- 
tial evictions.” Residential Evictions, 
605 So. 2d at 871. 

The court made its decision “sub- 
ject to reconsideration one year from 
the date of this opinion” and warned 
that: “This authorization does not 
extend to nonlawyers other than 
property managers and is given 
with the understanding that evic- 
tions will be handled incidental to 
the management of the real prop- 


Harold, may | have a word with 
you about your billing practices? 
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The court further noted that prop- 
erty managers who are not lawyers 
“may not give legal advice in connec- 
tion with eviction proceedings.” Id. 

A year later, in its subsequent 
opinion, the court reaffirmed its rul- 
ing. The court defined a “property 
manager” as “one who is responsible 
for the day-to-day management of 
the residential rental property.” 
Residential Evictions, 627 So. 2d at 
487. The opinion requires written 
authorization by the landlord for a 
property manager to engage in this 
activity. Further, the court observed 
that when an eviction becomes con- 
tested (when a hearing is required), 
the authorization for property man- 
agers to handle the matter ceases. 
Residential Evictions, 627 So. 2d at 
487. 


Family Law 
Self-Help Programs 

In 1991, the Florida Supreme 
Court adopted an extensive set of 
simplified family law forms de- 
signed to be used by pro se litigants. 
These forms were approved in order 
to encourage greater access to the 
courts. In Re Rules Regulating The 
Florida Bar Approval of Forms, 581 
So. 2d 902 (Fla. 1991). Currently the 
Rules of Court book contains more 
than 500 pages of forms with in- 
structions for their use. See 1998 
Florida Rules of Court 743-1252 
(West Group 1998). 

The promulgation of these simpli- 
fied family law forms have led 
people seeking divorces and other 
relief to go to court without legal 
representation. Noting that approxi- 
mately 65 percent of family law case 
filings are by self-represented liti- 
gants, the Family Law Steering 
Committee petitioned the Florida 
Supreme Court in June 1998 to 
adopt a proposed Family Law Rule 
of Procedure to authorize the estab- 
lishment of circuit court sponsored 
self-help programs, which would 
assist these pro se litigants. The rule 
was proposed to address the prob- 
lem that the courts have been inun- 
dated with pro se divorce cases. Pro 
se participants have caused delay 
and confusion through ignorance of 
proper procedures, and by making 


mistakes in the papers they submit 
to the courts. 

Encouraged by the Supreme 
Court’s relaxation of the 
Brumbaugh rule in its 10 years of 
advisory opinions, the Family Law 
Steering Committee asked the court 
to allow nonlawyer self-help person- 
nel employed by the courts to engage 
in oral communications with cus- 
tomers concerning both Suprene 
Court approved forms and forms 
approved by the chief judge of a cir- 
cuit. While the steering committee’s 
proposal would prohibit the self- 
help personnel from providing legal 
advice to self-represented litigants, 
it would permit them to provide a 
wide variety of advice and services, 
including: 1) definitions of legal ter- 
minology “from widely accepted le- 
gal dictionaries or other dictionar- 
ies”; 2) “citations of statutes and 
rules”; 3) “docketed case informa- 
tion”; 4) “general information about 
court process, practice, and proce- 
dure”; 5) “information from local 
rules or administrative orders”; 6) 
“general information about local 
court operations”; and 7) “facilitate 
the setting of hearings.” 

The petition elicited comments, 
including fears expressed that the 
proposal would foster the unlicensed 
practice of law, which would harm, 
rather than help, unrepresented liti- 
gants. In its opinion adopting, with 
modifications, the steering 
committee’s proposal, the Supreme 
Court addressed this issue in ways 
reminiscent of its approach in prior 
UPL advisory opinions. In Re: 
Amendments to the Florida Family 
Law Rules of Procedure (Self Help), 
__ So. 2d __, 23 Fla. L. Weekly S612 
(Fla. Dec. 3, 1998). 

As it had in its Notice to Owner 
advisory opinion, the court relaxed 
its rule that nonlawyers may only 
engage in oral communications with 
customers concerning Supreme 
Court approved forms. Rule 12.750, 
Family Law Rule of Procedure, will 
now permit nonlawyers employed 
by family law self-help programs to 
have those same communications to 
assist in filling out family law forms 
approved by the chief judge of a cir- 
cuit that are “not inconsistent” with 
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Supreme Court approved forms. The 
court explained the need for this 
change: 

[L]ocal provisions regarding family law 
cases vary greatly from circuit to circuit 
[so] that local circuits should be able to 
use forms that are approved by the chief 
judge of the circuit and that are in sub- 
stantial compliance with and not incon- 
sistent with the Supreme Court ap- 
proved forms. 


What plainly convinced the court 
to grant this group of nonlawyers 
unprecedented latitude to advise 
customers was the fact that the self- 
help programs are nonprofit, court- 
sanctioned programs that will be 
operated under the supervision of 
attorneys. In rejecting the sugges- 
tion that all self-help programs, not 
merely those operated “under the 
auspices of the court,” should be 
granted the same latitude, the court 
stated that: 

[I]f we were to delete that language, we 
would be approving specific activities for 
nonlawyers that are not otherwise al- 


lowed in programs not operating within 
court-sanctioned programs. 


Thus, as it had in its Pension Plan 
opinion, the court recognized the 
expertise of a group of nonlawyers, 
and the protection afforded to the 
public from competently run pro- 
grams. 

Justice Wells, in his dissent, can- 
didly pointed out that the use of 
family law forms had created great 
difficulties for the courts, and ex- 
pressed skepticism that the pro- 
posed solution would improve the 
situation: 

[FJostering more pro se representation 
in family court actions does not serve 


the best interests of either the families 
of this state or the courts. 


Nevertheless, having created the 
problem by adopting the simplified 
forms in the first place, a majority 
of the court plainly felt that the self- 
help programs were the best way to 
preserve open access to the courts 
for pro se litigants while address- 
ing the problems created by the 
forms. 

The rationale for adopting Fam- 
ily Law Rule of Procedure 12.750 
was reminiscent of statements made 
in several UPL advisory opinions. 
The court was convinced that the 
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public is adequately protected by 
well trained, supervised, and moni- 
tored personnel, who will help, 
rather than hinder, the delivery of 
legal services. Thus, the court has 
now adopted an innovative program 
to assist self representation and to 
save the family law divisions of the 
circuit courts from drowning under 
the weight of an ever increasing 
number of pro se filings. If success- 
ful, this program may serve as a 
model for other court-sponsored ac- 
cess initiatives. 

On the same day the Supreme 
Court issued its opinion authorizing 
the self-help programs, it also issued 
In re: Amendments to the Florida 
Family Law Rules of Procedure, 
__So. 2d __, 23 Fla. L. Weekly S615 
(Fla. Dec. 3, 1998), delineating the 
role of the Family Court Steering 
Committee, designating that com- 
mittee to compile the existing Su- 
preme Court approved family law 
forms and to become responsible for 
updating those forms. The Family 
Law Steering Committee is autho- 
rized to request approval of changes 
in the forms whenever necessary, 
rather than following the more com- 
plex process required to amend the 
existing rules of procedure. The 
opinion underscores the court’s con- 
tinued confidence in the Supreme 
Court approved forms to be utilized 
by pro se litigants. 


The Future of 
Advisory Opinions 

In its advisory opinions, the court 
has not added any bright lines to the 
definition of the unlicensed practice 
of law. In fact, the court has blurred 
two of the only existing bright lines. 
Previously, it was thought to be clear 
that only lawyers could appear in 
court on behalf of others. Now, prop- 
erty managers may do so in uncon- 
tested residential evictions. Like- 
wise, it was understood that 
nonlawyers could engage in oral 
communications with customers 
only concerning the preparation of 
Florida Supreme Court approved 
forms. Now, nonlawyers may also do 
so in filling out notice to owner and 
notice to contractor forms, and 
court-sponsored self-help personnel 


may do so in filling out circuit court 
approved family law forms. 

These exceptions to existing UPL 
rules flow from the court’s conclu- 
sion that in these areas the public 
is knowledgeable and sufficiently 
protected. Thus, the court’s rulings 
follow from its statement in The 
Florida Bar v. Moses, 380 So. 2d 412, 
417 (Fla. 1980), that the“single most 
important concern in the Court’s 
defining and regulating the practice 
of law is the protection of the public 
from incompetent, unethical, or ir- 
responsible representation.” 

In its Securities Arbitration opin- 
ion, by contrast, it was the absence 
of regulation of nonlawyers’ activi- 
ties which was repeatedly empha- 
sized by the court as the basis on 
which to enjoin nonlawyers from 
representing investors. Securities 
Arbitration, 696 So. 2d at 1180-83. 
Whenever the court has concluded 
that activities of nonlawyers have 
created harm to the public, the court 
has enjoined them. See HRS, Living 
Trusts, and Securities Arbitration 
opinions. Thus, the advisory opinion 
process allows the court to be less 
concerned with bright line rules and 
more concerned with reexamining 
existing rules so as to effectuate the 
court’s overriding requirement of 
protecting the public. 

The role of professionals in law 
related fields and the role of out-of- 
state lawyers are issues which the 
court is likely to revisit in upcom- 
ing advisory opinions. The Pension 
Plan opinion declined to issue any 
advisory opinion based on the ab- 
sence of a sufficient record. Never- 
theless, the opinion was viewed as 
authorization for nonlawyer profes- 
sionals to continue and expand their 
activities in the pension plan field. 
Consequently, the Pension Plan rul- 
ing will not be the court’s last word 
on the subject. 

Pension plan preparation and ad- 
ministration are one of many law 
related fields which CPAs and oth- 
ers have attempted to occupy in the 
past several years. In response, law- 
yers have sought the opportunity to 
expand into “ancillary” businesses 
in order to compete with accoun- 
tants. This issue has created enor- 


mous controversy both within the 
ABA and The Florida Bar. See, e.g., 
Rule 5.7, ABA Model Rules of Pro- 
fessional Conduct. In addressing the 
role of nonlawyer professionals, the 
court will influence the outcome of 
the current debate over lawyer in- 
volvement in ancillary businesses. 

As to out-of-state lawyers, that 
issue is likely to arise in the con- 
text of federal litigation, arbitration, 
and transactional matters. An out- 
of-state lawyer may seek to open an 
office in Florida to handle arbitra- 
tion or federal litigation for clients 
or practice only the law of the juris- 
diction in which that individual is 
licensed. Under the Savitt and 
Yanakakis decisions, these activities 
would appear to be prohibited where 
an out-of-state lawyer resides in 
Florida. 

The advisory opinions issued by 
the court suggest that the out-of- 
state lawyer issue is more complex 
than earlier believed. Neither 
Yanakakis nor Savitt were advisory 
opinions. If, in the future, an out-of- 
state lawyer seeks an advisory opin- 
ion before engaging in the activities, 
the court would then be faced with 
difficult questions: First, if out-of- 
state lawyers are adequately regu- 
lated by the jurisdictions in which 
they are admitted, how can the 
Florida Supreme Court continue to 
prohibit their activities? Second, 
and viewed another way, can the 
courts of the other 49 states prohibit 
the 10,000 out-of-state lawyers li- 
censed in Florida but living else- 
where from giving advice outside of 
Florida to clients on Florida law is- 
sues? Perhaps these questions will 
be answered in the next 10 years of 
UPL advisory opinions. 0 
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cial litigation attorney, Of Counsel to 
Cohen Chase & Hoffman, PA. in Miami. 
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a 1972 graduate of Columbia University 
Law School. Mr. Sondak represented The 
Florida Bar in the HRS and Pension 
Plan cases described in this article. He 
chaired The Florida Bar Standing Com- 
mittee on Unlicensed Practice of Law 
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Bar and Supreme Court committees 
dealing with access to courts and the 
unlicensed practice of law. 
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Thoughts on the “Emperor 
Complex,” the “Scorched Earth 
Policy,” and Lawyer Professionalism 


by Ella Jane P. Davis, ALJ 


he other day another Division of Adminis- 

trative Hearings (DOAH) Administrative Law 

Judge (ALJ) came to me about lawyer conduct 

that was not precisely dishonest, but was un- 
professional and uncivil. My colleague and I had served 
on circuit grievance committees, and our combined ex- 
perience told us there was no ethics rule that fit the situ- 
ation. 

A lot of what ALJs see today is reminiscent of “The 
Emperor’s New Clothes.” The emperor (new breed of law- 
yer) postures for the benefit of his subjects (naive clients 
and news media), while lawyers and judges with a little 
more trial experience and life experience feel like the 
kid who can plainly see the emperor is buck naked. “Aw- 
ful, but lawful” behavior is clogging up the system of ad- 
ministrative law as surely as cholesterol from my daily 
french fries is clogging my arteries. 

I once was willing to write off what I regarded as un- 
professional behavior by lawyers because conventional 
wisdom held that administrative law is the “stepchild” 
of law practice, because there were so many recent law 
school graduates in the field, and because ours is a sys- 
tem intended to be sufficiently informal to deliver due 
process quickly. I am no longer willing to compromise 
this forum by making excuses for unprofessional con- 
duct by lawyers, just-hatched or otherwise. 

With the 1996 Administrative Procedure Act and new 
Uniform Rules, the time is ripe to forge civility standards 
for practice before DOAH, similar to those adopted for 
civil trial practice by the Trial Lawyers Section of The 
Florida Bar. 

There is a big difference between aggressive legal prac- 
tice, which is a lawyer’s obligation and duty, and a 
scorched earth policy. Aggressive representation of one’s 
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client is a noble calling. It is the equivalent of taking 
your military objective and destroying the enemy’s army. 
The scorched earth policy is the equivalent of burning 
homes and leaving civilians nothing for survival. 

The actions of a certain breed of lawyer are not so much 
incompetent, illegal, or unethical. (We will not digress 
into the legal, ethical, and logical wrongs of the attorney 
who refused to serve pleadings on the opposing party’s 
counsel because “they might find out my strategy” or the 
lawyer who meant to serve the other side but “didn’t make 
enough copies,” or the one who would have mailed it to 
the other side but was “afraid the original would be filed 
late.”) Rather, some lawyers’ treatment of other lawyers, 
parties, witnesses, DOAH staff, and ALJs is undignified, 
silly, and, in the vernacular hereabouts, just plain ugly! 
It needs to stop. 


Civil Treatment of Staff 

Lawyers should treat DOAH’s Clerk’s staff, adminis- 
trative secretaries, and in-house court reporters civilly. 
Forms are provided for ordering transcripts, with an av- 
erage delivery date of 14 days. After everyone is off the 
record and after the contract is signed is not the time to 
request expedited copies. The Clerk is required to close 
at 5 p.m. She and her staff should not be verbally abused 
for meeting that obligation. Also, evading security de- 
vices to push into DOAH’s mail room or into an ALJ’s 
chambers is not the proper way to file papers or win a 
case. Late filing is counsel’s problem, not the Clerk’s or 
an administrative secretary’s problem. Fax filing can be 
either a benefit or bane of modern law practice. Don’t 
take fax machine malfunctions out on DOAH staff or the 
ALJ. Carefully read new Florida Administrative Code 
Rules 28-106.103 and 28-106.217. 


Joe McFadden 
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An ALJ should not have to deal 
with situations which only display 
lawyers’ ignorance of the rules or 
their mean-spiritedness, or both. For 
instance, an ALJ should not have to: 

1) Instruct counsel that if he sees 
them throwing documents at each 
other and that if the offensive be- 
havior persists, he will recess the 
hearing until assured both lawyers 
can act like grownups, or admonish 
counsel that name-calling and com- 
ments about the opposition’s per- 
sonal appearance will not be toler- 
ated. 

2) Devise a proper course of ac- 
tion when counsel mails derogatory 
news articles about the opposing 
party or that party’s counsel to the 
ALJ. This unprofessional behavior 
defies ethical consideration catego- 
rization, but the only possible mo- 
tive must be an attempt to improp- 
erly prejudice the finder of fact. 

3) Request that apple cores, candy 
wrappers, and soft drink cans not 
remain on counsel tables when the 
hearing reconvenes after lunch. 
Staff should not have to remove gum 
from inside magazines in DOAH’s 
waiting rooms. 

4) Admonish counsel that it is 
overly aggressive cross-examination 
to inquire of a Ph.D. witness 
whether she can read, just because 
she reads a proffered exhibit silently 
before responding to a question 
aloud. (For goodness’ sakes, people, 
why are you making witnesses read 
documents into evidence in the first 
place?) 

5) Send out five notices of ex parte 
communication advising parties 
they are required to serve the oppo- 
sition with copies of everything they 
send to DOAH and that nothing can 
be considered by the ALJ until it is 
served on the other side. (Doesn’t 
anybody out there read Florida Ad- 
ministrative Code Rules 28-106.104, 
28-106.110, and 28-106.204 (for- 
merly Rules 60Q-2.003 and 60Q- 
2.016)?) 

6) Entertain oral argument on 
why an entity which moved to in- 
tervene only after a continuance had 
been granted was not permitted oral 
argument on the motion to continue. 

7) Hold a hearing to consider a 


An ALJ should not 
have to request that 
apple cores, candy 
wrappers, and soft 
drink cans not remain 
on counsel tables 
when the hearing 
reconvenes 
after lunch. 


“written protest” against holding 
a hearing in a courthouse instead 
of in the complaining agency’s 
investigator’s office. 

8) Consider a response in opposi- 
tion to a motion to continue, which 
response has as its sole ground that, 
although the agency admittedly is 
unprepared to go to hearing, the 
agency will not agree to a continu- 
ance unless DOAH waives a late 
cancellation assessment. Such a po- 
sition is most distressing if an 
agency has been the “sword wielder,” 
whose charging document relates 
that there has been sufficient prior 
investigation and witness contact so 
as to initiate governmental action 
against a citizen. 

9) Issue an order for telephonic 
conference call after counsel has re- 
peatedly refused to schedule one as 
requested. 

10) Entertain a motion berating 
the ALJ for copying the moving at- 
torney with all orders when the at- 
torney responded to the initial or- 
der stating that he, in fact, 
represented one of the parties. 
(Doesn’t anybody out there read the 
initial order or Florida Administra- 
tive Code Rule 28-106.105 (formerly 
Rule 60Q-2.007)?) 

Bar rules, Mom’s “honesty is the 
best policy” rule, and the example 
of universally respected “lawyer-of- 
ficers of the court” used to be suffi- 
cient to educate new lawyers in how 
they should behave in the profes- 
sional community. Senior partners, 


32 THE FLORIDA BAR JOURNAL/FEBRUARY 1999 


mentors, bar association meetings, 
CLE courses, and numerous profes- 
sional activities once demonstrated 
the decorum necessary to be consid- 
ered “ladies and gentlemen of the 
Bar.” If those training grounds are 
not doing the job they did in years 
past, the time has come to teach the 
unprofessional among us by estab- 
lishing guidelines and by direct re- 
monstrance, when necessary. 


Respect 

Respect from the bench to lawyers 
is as important as respect from law- 
yers to the bench. 

As one of the first 11 female 
graduates of Florida State Univer- 
sity College of Law, and as one who 
for three years was the only female 
lawyer practicing in court in the 
rural Third Circuit, my gender and 
my Scottish/Maryland accent were 
often targets for curiosity, humor, 
and sometimes resentment. Since 
then, I have tried to be sensitive to 
how lawyers and litigants may be 
properly addressed. How one prefers 
to be addressed is partly a matter 
of perception and partly a matter of 
tradition or experience, but, gentle 
readers, my colleagues and I 
shouldn’t have to guess. “Mr. Sur- 
name” and “Ms. Surname” are neu- 
tral and practical forms of address, 
because those forms minimize inad- 
vertent error due to ever-shifting 
marital statuses. However, “counsel” 
and “folks” are also neutral words, 
so I was surprised when another 
ALJ told of being asked to address 
a female lawyer as “esquiress” or 
“counseloress.” A male ALJ told me 
that male lawyers had never ob- 
jected to being called “sir” but a fe- 
male lawyer had objected to his ad- 
dressing her as “ma’am,” although 
she suggested no alternative form 
of address. We could not come up 
with one, either, and we would wel- 
come respectable and respectful 
suggestions. 

There are more important sub- 
stantive and procedural issues at 
stake than forms of address. If the 
form of address utilized by oppos- 
ing counsel or an ALJ matters to 
you, tell them immediately how you 
or your client wish to be addressed. 
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Let’s all curb posturing about 
forms of address which have little 
real meaning in the absence of a 
jury. It wastes time on the record, 
and it increases your cost for a tran- 
script, if there is one. 

In 19938, the executive council of 
The Florida Bar Trial Lawyers Sec- 
tion, representing over 6,000 trial 
lawyers, formed a professionalism 
committee to prepare practical 
guidelines. After reviewing the 
aspirational and model guidelines 
inside and outside Florida, the com- 
mittee determined to make minor 
modifications to guidelines previ- 
ously promulgated by the 
Hillsborough County Bar Associa- 
tion. In 1994, the section’s executive 
council unanimously approved the 
draft. In September 1995, the 
Florida Conference of Circuit 
Judges also approved the guidelines. 
In early 1996, the guidelines were 
published by The Florida Bar, and 
they have since been amended. The 
guidelines appear in each year’s Bar 
Journal directory, this year begin- 
ning on page 782. 

The following proposed “civility 
standards” are not identical, but 
contain much of the actual lan- 
guage of the Trial Lawyers Section 
guidelines. They are my adapta- 
tions intended to promote civility 
in DOAH practice, and do not ex- 
press the policy of DOAH or the 
opinion of any other ALJ. They are 
nothing more at this stage than 
“food for thought.” 


Scheduling, Continuances, 
and Extensions of Time 
Attorneys are encouraged to com- 
municate with opposing counsel 
prior to scheduling depositions, 
hearings, and other proceedings for 
the mutual convenience of all con- 
cerned and for the efficient use of 
the ALJ’s docket. If prior communi- 
cation has not been possible, the 
scheduling attorney should cooper- 
ate in liberal rescheduling. Upon re- 
ceiving an inquiry concerning a pro- 
posed time for hearing, deposition, 
or meeting, a lawyer should 
promptly agree to the proposal or 
offer a counter-suggestion that is as 
close in time to the originally sched- 


uled date as is reasonably possible. 

All counsel and the ALJ should be 
notified of docket conflicts as soon 
as reasonably possible. Never re- 
quest calendar changes or misrep- 
resent a conflict in order to obtain 
an advantage or delay. Cooperate 
with one another in calendar 
changes whenever possible. Do not 
request an expedited hearing absent 
some “real world” significance for 
the request. Make your request for 
a sufficient amount of time on the 
ALJ’s docket truly calculated for all 
parties’ evidence/arguments to be 
heard, not just your client’s position. 
Also, don’t overestimate “to be on 
the safe side”; be realistic. Provide 
opposing counsel, parties, witnesses, 
and other affected persons sufficient 
notice of depositions and hearings, 
and, when necessary, of cancella- 
tions and continuances. A lawyer 
should advise clients against the 
strategy of granting no time exten- 
sions for the sake of appearing 
“tough” or to harass one’s opponent. 
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Instead of appearing “tough,” the 
lawyer more often looks mean-spir- 
ited and the client looks silly. He 
who acts tough today creates a bel- 
ligerent opponent tomorrow, to the 
serious jeopardy of another client if 
not the current one. 


Written Submissions to the 
ALJ and Motion Practice 
Reading and complying with Rule 
28-106.204 (formerly 60Q-2.016), 
will clear up almost any question 
about DOAH motion practice. The 
rule is thorough: Talk to your oppo- 
nent and represent your opponent’s 
position on the relief requested 
within your motion; file any written 
response to a motion within seven 
days plus five if served by mail; re- 
quest oral argument only if you 
genuinely want it. Don’t be sur- 
prised if you don’t get oral argu- 
ment; oral argument on motions is 
entirely discretionary with the ALJ. 
One should not force an adversary 
to make a motion and then not op- 
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pose it. However, if your motion re- 
quires evidence to substantiate it, 
acknowledge that fact within the 
motion, and be prepared for an evi- 
dentiary hearing to be scheduled by 
the ALJ. It is helpful if you attach 
to your motion copies of case law you 
have cited if the case is not in South- 
ern Reporter. If citing a DOAH case, 
include the DOAH case number so 
that it can be located in DOAH’s da- 
tabase together with any subse- 
quent agency final orders or appel- 
late court decisions. Additionally, 
remember that motions, proposed 
recommended/final orders, or 
memoranda of law should not rely 
on facts that are not properly part 
of DOAH’s de novo record. Neither 
written submissions nor oral pre- 
sentations should disparage the in- 
telligence, ethics, morals, integrity, 
or personal behavior of an adver- 
sary, unless such things are directly 
and necessarily at issue. 


Communication 
with Adversaries 

Ethically, lawyers may not discuss 
a case with someone represented by 
counsel without that counsel being 
present, but lawyers may speak to 
unrepresented litigants, provided 
all other ethical considerations are 
followed. Counsel should always be 
courteous in communicating with 
adversaries, whether orally or in 
writing. Letters should not be writ- 
ten to ascribe to one’s adversary a 
position she has not taken or to cre- 
ate “a record” of events that have not 
yet occurred. Letters to create “a 
record” of past events should be used 
sparingly and only when necessary 
under all the circumstances. Unless 
specifically permitted or invited by 
the ALJ, letters between counsel 
should not be copied to the ALJ. (A 
word to the wise: Attachment of such 
letters to a motion, such as a mo- 
tion to compel or for protective or- 
der, may be recognized of some merit 
by individual ALJs in unusual cir- 
cumstances, but usually, ALJs will 
not enforce “gentlemen’s agree- 
ments” where no formal discovery 
has been undertaken.) Nonetheless, 
a lawyer should adhere strictly to 
all express promises to, and agree- 


Interrogatories 
should be used 
sparingly and never 
to harass or impose 
undue time, cost, or 
attorneys’ fees upon 
one’s opponent. 


ments with, opposing counsel, 
whether oral or in writing, and 
should adhere in good faith to all 
agreements implied by local custom. 


Demands for Documents 

Limit requests for production to 
documents actually and reasonably 
believed to be needed for the pros- 
ecution or defense of the case. Re- 
quests should not be so broad as to 
encompass documents clearly not 
relevant to the current case. For in- 
stance, “fishing trips” in anticipation 
of not-yet-filed §120.57(1) cases con- 
ducted via rule challenges are less 
than “fair game.” They diminish the 
lawyer's stature and erode the ALJ’s 
credulity and patience. 

Requests should not be made to 
harass or embarrass a party or wit- 
ness, or to impose an inordinate bur- 
den timewise or in attorneys’ fees 
or costs. If a request is objectionable 
only in part, the documents respon- 
sive to the unobjectionable portion 
should be produced in a timely man- 
ner. Straining to interpret a request 
in an artificially restrictive manner 
in order to avoid disclosure is, at 
worst, unethical and at best, costly. 
Also avoid producing documents in 
a way calculated to hide or obscure 
the existence of particular docu- 
ments. 

Documents should not be delayed 
to prevent opposing counsel from in- 
specting them prior to scheduled 
depositions or for other clearly tac- 
tical reasons. Documents should be 
withheld on the grounds of “privi- 
lege” only where appropriate (see 
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Rule 28-106.213(4)), and the with- 
holding party should immediately 
provide a list of the privileged docu- 
ments, showing the date, author, and 
general description, and a state- 
ment of the basis for withholding 
the document. (This specificity is 
particularly important due to the in- 
crease in cases requiring, or permit- 
ting, in camera inspection of docu- 
ments.) 

Parties requesting production 
should be aware that common prac- 
tice aside, the civil rules do not re- 
quire one’s opponent to organize 
material or copy it to the request- 
ing party’s satisfaction. Production 
is required, but it is up to the re- 
questing attorney to figure out how 
to categorize what he wants to copy 
and copy it, if at all. Costs of copy- 
ing should be borne by the request- 
ing party. 


interrogatories 

Interrogatories should be used 
sparingly and never to harass or im- 
pose undue time, cost, or attorneys’ 
fees upon one’s opponent. Artificial 
construction by the recipient is un- 
fair and to be avoided. Objections to 
interrogatories should be based on 
a good faith belief in their merit and 
not just to withhold relevant infor- 
mation. If an interrogatory is objec- 
tionable in part, object only to that 
part, and otherwise comply timely. 


Nonparty Witnesses 

Misuse of subpoenas can expose 
lawyers to grievance filings. Subpoe- 
nas should never be used for harass- 
ment. Deposition subpoenas should 
be accompanied by notices of depo- 
sition with copies to all counsel/pro 
se litigants. When counsel obtains 
documents pursuant to a deposition 
subpoena, but the deposition itself 
is unnecessary, the deposing attor- 
ney should make copies of the docu- 
ments available to adversaries, at 
the adversaries’ expense, as soon as 
possible after canceling the deposi- 
tion. 


Lawyer and ALJ Demeanor 
ALJs adhere to the Code of Judi- 

cial Conduct. Their secretaries as- 

pire to help them meet the code’s re- 
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quirements. Therefore, ALJs and 
their secretaries may not be able to 
be as outwardly friendly as they 
would like to be. Lawyers should not 
regard the formality of ALJs and 
their secretaries as “telegraphing” 
any opinion about the lawyers, their 
clients, or the merits of their cases. 
A lawyer should be courteous and 
may be cordial to an ALJ but should 
never show marked attention or 
unusual informality to him, which 
informality is uncalled for by the 
situation or their personal relation- 
ship. 

ALJs are to be referred to by their 
surnames in correspondence and in 
court, and lawyers should avoid 
even the appearance of soliciting 
personal consideration or favor from 
them. Ex parte communication by a 
lawyer to an ALJ on the substance/ 
merits of a pending case will result 
in the ALJ making full disclosure to 
all concerned, and may result in the 
lawyer being reported to The Florida 
Bar. However, communications with 
the ALJ about telephone confer- 


ences and other scheduling and pro- 
cedural information is standard op- 
erating procedure, and lawyers 
should facilitate such efforts when- 
ever possible. Attorneys should or- 
ganize a telephonic conference call 
immediately if requested to do so by 
the ALJ or his or her secretary. 


Settlement and Alternative 
Dispute Resolution 

Except when there are strong and 
overriding issues of principle, an at- 
torney should raise and explore the 
issue of settlement in every case as 
soon as enough is known about the 
case to make discussions meaning- 
ful. Counsel should not falsely hold 
out the possibility of settlement as 
a means for adjourning discovery or 
delaying formal hearing on the mer- 
its. Lawyers representing collegial 
boards or other entities which 
present unique settlement problems 
should thoughtfully consider those 
problems and make the other side 
aware of them in the first settlement 
discussion. (For instance, if you have 


Unlock the Power 


no settlement authority or limited 
settlement authority, or if any ne- 
gotiated agreement between coun- 
sel will not be finalized until voted 
on at a collegial board meeting six 
months from now, those matters 
should be disclosed to your oppo- 
nent.) With the exception of the 
highly structured medical malprac- 
tice area, DOAH has no general ar- 
bitration or mediation program in 
place at the present time.' 


Prehearing Stipulations 
and Statements 

Counsel should carefully read the 
order of prehearing instructions, if 
any, when it first arrives and com- 
ply therewith timely! Each attorney 
who will try the case should execute 
the prehearing stipulation and at- 
tend any pre-trial conference. Dis- 
covery should be completed by the 
date specified in the order of 
prehearing instructions, if any, or at 
least by the date the prehearing 
stipulation is executed by all par- 
ties. If the ALJ does not enter an 


of Westlaw for Your 


for one low monthly fee: 


> Florida case law, annotated statutes, 
administrative law, journals and law 
reviews 


> Federal District Court Decisions in 
Florida, 11th Circuit Decisions, 
U.S. Supreme Court Decisions, 
and USCA 


Florida Practice 


You can pick and choose the information 
that best suits your Florida practice needs 


KeyCite 
> Bankruptcy Law 


> Commercial Law 

> Environmental Law 

> Labor and Employment Law 
Tax Law 


> All states case law, all federal case 
law, Am Jur 2d, ALR, and more! 


Call your local West Group 
representative for all the details. 4 


1-800-762-5272 


WEST 
GROUP 


THE FLORIDA BAR JOURNAL/FEBRUARY 1999 35 


ke 
\ 
| 
| 
ord 


order of prehearing instructions, it 
is often useful to move for one. How- 
ever, use of the order of prehearing 
instructions as a means of “cheap 
discovery” is risky and often back- 
fires to the detriment of the “cheap- 
skate.” Stipulations are signed by all 
trial counsel and unrepresented 
parties and are binding. Unilateral 
statements do not bind the other 
parties. 

Motions for continuance should be 
filed only if trial preparations are 
not complete despite due diligence. 
Motions for continuance should not 
be made without the consent of one’s 
client. Motions for continuance 
should not be filed less than five 
days prior to the scheduled hearing, 
except for the gravest of emergen- 
cies or a completed settlement; late 
filing runs afoul of Rule 28-106.210. 


Trial Conduct and 
Courtroom Decorum 

Counsel should always deal with 
parties, other lawyers, witnesses, 
and court personnel with courtesy 
and civility and avoid undignified or 
discourteous conduct which is de- 
grading to the court. Be punctual 
and prepared for any appearance, be 
it by telephone, video, or “live and 
in person.” If you are appearing “live 
and in person,” stand as the hear- 
ing is opened, recessed, or ad- 
journed; when the ALJ enters or re- 
tires from the courtroom; and when 
addressing or being addressed by 
the ALJ, unless he or she has made 
contrary wishes known. 

The federal courts have estab- 
lished a “May I approach?” rule, and 
more and more circuit courts are re- 
quiring lawyers to inquire from be- 
hind podiums. This type of formal- 
ity is impractical in most 
courtrooms within DOAH’s Talla- 
hassee headquarters and around 
the state. Moreover, DOAH tries to 
operate a “people’s forum.” Provided 
the ALJ, court reporter, and oppos- 
ing counsel have a clear line-of-sight 
and there is no indication that the 
witness feels intimidated, most 
ALJs could not care less where you 
stand. 

Address all public remarks (objec- 
tions, requests, and observations) to 


the ALJ, not opposing counsel. Use 
surnames for all lawyers, parties, 
and witnesses unless the circum- 
stances of the situation clearly dic- 
tate otherwise. Avoid disparaging 
personal remarks or acrimony. 

Only one attorney for each party 
should examine each witness. The 
attorney stating objections during 
direct examination should be the at- 
torney recognized for cross-exami- 
nation. A question should not be in- 
terrupted by an objection unless the 
question is patently objectionable. 
(That is not to suggest that objec- 
tions should be made after the wit- 
ness has answered. The window of 
opportunity is between question and 
answer and then only if a valid le- 
gal objection exists.) 

If the judge has already ruled on 
the inadmissibility of certain evi- 
dence, a lawyer should not prolong 
argument, other than to make a 
record for later proceedings, of the 
ground for urging the admissibility 
of the evidence. Permission for, and 
the form of, a proffer is discretion- 
ary with the ALJ. Any paper or ex- 
hibit not previously marked for 
identification should first be handed 
to the ALJ or court reporter, depend- 
ing on the ALJ’s preference, to be 
marked before it is tendered to a 
witness for examination. Any ex- 
hibit offered in evidence should si- 
multaneously be handed to oppos- 
ing counsel. In making objections, 
counsel should state only the legal 
grounds for the objection unless 
elaboration is requested by the ALJ. 

Once the witness has answered, 
do not echo his answer. (Many of us 
have lamented the number of pages 
in a costly transcript that are made 
up wholly of such riveting cross-ex- 
amination as, 

“Did you see him?” 

“Yes?” 

“Yes.” 

“Then you did see him?” 

“Yes.” 

“Yes?” 

“Yes, I sure did see him!”) 

Opening statements and closing 
arguments should be confined to be- 
ing “roadmaps” of where the case 
will go or “travelogues” of where it 
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has been, and should stay as close 
to the evidence as possible. Personal 
knowledge or opinion of counsel dur- 
ing these nonevidentiary phases of 
final hearing are not helpful. Like- 
wise, counsel should instruct all per- 
sons at counsel table, including their 
clients, that gestures, facial expres- 
sions, and any audible sound as 
manifestations of approval or disap- 
proval of testimony, rulings from the 
bench, or actions by opposing coun- 
sel are unacceptable and may result 
in the ALJ excluding such persons 
from the hearing room. 

Counsel should cooperate in shar- 
ing visual aid equipment, should not 
mark on exhibits without assent of 
opposing counsel or with the ALJ’s 
permission, and should be agreeable 
about scheduling witnesses out of 
turn or utilizing any reasonable pro- 
cedure to facilitate a smooth hear- 
ing. A lawyer should accede to rea- 
sonable requests for waivers of 
procedural formalities when the 
client’s legitimate interests are not 
adversely affected. (The example of 
agreeing to the admission of 
respondent’s exhibits during 
respondent’s cross-examination of 
petitioner’s witness comes to mind.) 

Lawyers should abstain from con- 
duct calculated to divert the fact- 
finder’s attention from the relevant 
facts or otherwise cause her to reach 
a decision on an impermissible ba- 
sis. A lawyer should not knowingly 
misstate, misrepresent, distort, or 
improperly exaggerate any fact or 
legal authority and should not im- 
properly permit his silence or inac- 
tion to mislead anyone. If such oc- 
curs unintentionally, it should be 
immediately disclosed to the ALJ 
and all parties. Charges of impro- 
priety against another lawyer 
should never be made unless rel- 
evant and substantiated. 


Proposed Task Force 
on Discovery Abuses 

Taxing costs and fees (usually 
against parties; sometimes against 
lawyers) for egregious behavior in 
the course of discovery is a pivotal 
concept in most litigation but has 
never been a driving force in prac- 
tice before DOAH. ALJs have been 
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loathe to award interlocutory costs 
and fees because DOAH was ini- 
tially designed as a “people’s forum” 
in which anyone can represent her- 
self and the rules of evidence are re- 
laxed. DOAH, which charges no fil- 
ing fees or other court costs, and 
which requires few, if any, formal 
pleadings, has worked hard to ful- 
fill its legislative mandate to pro- 
vide accessible and inexpensive due 
process for everyone at odds with a 
governmental entity. ALJs’ former 
reluctance to tax costs or fees with 
regard to discovery and reluctance 
to impose sanctions may be viewed 
as admirably avoiding the “chilling 
effect” that the wholesale imposition 
of civil practice formalities could 
have upon citizen litigants. 

I do not propose to undermine the 
noble goal of a true people’s forum, 
but taxation of fees and costs for re- 
petitive abuses of discovery and the 
imposition of sanctions for egre- 
giously uncivil behavior before DOAH 
should be reconsidered as a tool for 
modifying the increasingly uncivil 
behavior of lawyers in this forum. I 
make this proposal in the same “be- 
havior modification” mode as the 
United States Supreme Court as- 
sumed when it excluded unconstitu- 
tionally obtained evidence in crimi- 
nal cases so as to modify future police 
behavior and prevent future investi- 
gatory abuses of constitutional rights. 
The vehicle for this approach is now 
clearly covered in Fla. Admin. Code 
Rule 28-106.206.? The opportunity to 
award attorneys’ fees and costs on a 
far broader procedural base was ini- 
tiated by 1996’s “New APA.” 

A task force of Administrative 
Law Section members and DOAH 
ALJs couid be convened to focus on 
discovery abuses. Lately these have 
grown more widespread and more 
frustrating to litigators as well as 
ALJs. Hopefully, clearly understood 
guidelines can encourage the prac- 
tice of civility by lawyers before 
DOAH without chilling pro se liti- 
gants’ participation. 

A good starting point would be ad- 
aptation to DOAH situations of the 
Handbook on Discovery Practice, a 
publication of the Joint Committee 
of the Trial Lawyers Section of The 


Florida Bar and the Conferences of 
Circuit and County Court Judges, 
available from The Florida Bar. 

A joint task force should develop 
guidelines for sanctions which ad- 
dress inadequate responses to ex- 
pert witness interrogatories, inter- 
rogatories answered out of order or 
by merely attaching a report as an 
answer, intentional destruction of 
documents or evidence, deliberate 
withholding of documents, tardy 
production of documents, the place 
and method of production of docu- 
ments, and misbehavior at deposi- 
tions. 

Fla. R. Civ. P. Rule 1.380 requires 
the award of expenses, unless the 
court finds that the opposition to a 
motion to compel is justified. When 
a party fails to respond to discovery 
and does not give sound reason for 
its failure to do so, sanctions should 
be imposed.‘ The punishment 
should fit the fault.® Article V trial 
courts have a long history of award- 
ing costs and attorneys’ fees for such 
abuses. The objective of sanctions 
under the discovery rules are nei- 
ther punitive nor penal. Their sole 
objective is to compel compliance 
with discovery.® 

“Work product” and “business or 
trade secret” objections are seen less 
in administrative practice than in 
circuit court. The most agreeable so- 
lution to such objections is an in 
camera review.’ 

Fla. R. Civ. P. Rule 1.280(c) already 
limits discovery “to protect a party 
or person from annoyance, embar- 
rassment, oppression or undue bur- 
den or expense” as justice requires. 
Rule 1.310(d) already limits an 
attorney’s ability to depose “in such 
a manner as unreasonably to annoy, 
embarrass, or oppress.” 

Lawyers also must keep emo- 
tional clients in check when possible 
and avoid the reprehensible practice 
of speaking objections at deposition 
merely to disturb an opponent’s wit- 
ness or to advise one’s own witness 
how to answer a question. “Fighting” 
words, or flamboyant and/or cumu- 
lative technical, yet meaningless, 
objections/certified questions de- 
signed to obscure or hide the search 
for the truth by influencing the tes- 


timony of a fact witness, to run up 
an opponent’s costs or delay trial, or 
to render an expert’s opinion depo- 
sition unusable at trial also should 
be addressed by the joint task force. 


Conclusion 

The American Bar Association 
has traced lawyer dissatisfaction 
and the surliness of judges and court 
personnel to a single source: 
STRESS! Stress also has recently 
become a recognized form of men- 
tal illness. Stress is heightened by 
discourtesy, and the giver gets as 
much stress as he or she gives. 
Simple honesty is no longer enough. 
If lawyers and ALJs don’t work to- 
gether to end incivility at DOAH, we 
will have proven that Barney 
Miller’s sidekick was right when he 
said, “Honesty may be the best 
policy, but insanity is a better de- 
fense.” O 


1 See Fria. Stat. §§766.207—766.212 
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The Innocent Spouse Rule 
Variations on a Theme 


by Joseph B. McFarland 


en a couple gets married, joint returns 

typically are filed. The husband and wife 

are responsible jointly and individually for 

payment of correct taxes on their taxable 

income. One spouse may contribute little or no income to 
annual taxable family income, but will still be liable if the 
other spouse understated the amount of income tax due. 

In some situations, one spouse may not be aware of in- 
correct tax reporting by the other spouse. Upon separa- 
tion or divorce, one spouse probably will have even less 
knowledge of the other spouse’s reporting for tax purposes. 
The IRS, in its role as a muscular creditor, not surpris- 
ingly insists on full payment of the taxes due. If the spouse 
responsible for the incorrect reporting has insufficient 
assets to pay the tax bill, IRS collections likely will de- 
mand the balance from the other spouse, whether the par- 
ties are still together, separated, or divorced. 

The “innocent spouse” rule was developed in order to 
protect spouses with no knowledge of the incorrect tax 
reporting of the other spouse. Congress enacted the first 
“innocent spouse” provision in 1971, and modifications to 
the law were made in 1984. The rule provided limited re- 
lief, and in some circumstances created harsh results. 

The IRS Restructuring and Reform Act of 1998, signed 
into law by President Clinton on July 22, 1998, gives fur- 
ther relief to innocent spouses by making the old rules 
more flexible. Nevertheless, the changes have created new 
questions that will need to be addressed by Congress. 


The Old Law 

Basic Requirements. Prior to the statutory changes made 
in 1998, the Internal Revenue Code (IRC) obliged the in- 
nocent spouse to establish: 1) that a joint return was made; 
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2) that an understatement of tax, which exceeded the 
greater of $500 or a specified percentage of the innocent 
spouse’s adjusted gross income for the most recent tax- 
able year prior to the date the deficiency notice was mailed, 
was attributable to a grossly erroneous item of the other 
spouse; 3) that in signing the return, the innocent spouse 
did not know, and had no reason to know, that there was 
an understatement of tax; and 4) that taking into account 
all the facts and circumstances, it would be inequitable to 
hold the innocent spouse liable for the deficiency in tax.’ 
The innocent spouse carried the burden of proof.” A fail- 
ure to prove any one element would prevent such person 
from qualifying as an “innocent spouse.”* 

Significant Understatement of Tax. One requirement 
was that the tax understatement be the greater of $500 or 
more than 10 percent of the innocent spouse’s adjusted 
gross income if the spouse’s income was $20,000 or less.* 
If the spouse’s income was $20,000 or more, the specified 
percentage had to be more than 25 percent. 

Grossly Erroneous Items. The old law required not only 
that there be a certain understatement of tax, but also 
that there be gross reporting errors attributable to the 
“guilty” spouse. Grossly erroneous items included unre- 
ported income and any deductions, credits, or property 
bases claimed for which there was no basis in fact or law.°® 
A misunderstanding of the tax consequences of a sale did 
not qualify. Failure to provide sufficient evidence to con- 
vince the IRS of a tax position did not necessarily rise (or 
sink) to the level of “grossly erroneous.” 

In IRS Publication 971 (Innocent Spouse Relief) (4/98), 
the following examples of “grossly erroneous” are given: 


(1) The expense for which the deduction is taken was never made. 
(For example, your spouse deducted $10,000 of advertising ex- 
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penses of Schedule C (Form 1040), but 
never paid for any advertising.) (2) The 
expense does not qualify as a deductible 
expense under well-settled legal prin- 
ciples. (For example, your spouse claimed 
a business fee deduction of $10,000 that 
was for the payment of state fines; fines 
are not deductible.) (3) No substantial 
legal argument can be made to support 
the deductibility of the expense. (For ex- 
ample, your spouse claimed $4,000 for 
security costs related to a home office, 
which were actually veterinary and food 
costs for your family’s two dogs.) 


Reason to Know. The court in Sand- 
ers v. United States, 509 F.2d 162, 167 
(5th Cir. 1975), held that a spouse 
had “reason to know” if a reasonably 
prudent taxpayer under the circum- 
stances of the spouse at the time of 
signing the return could be expected 
to know that the tax liability stated 
was incorrect or that further inves- 
tigation was in order. Therefore, the 
alleged innocent spouse was under a 
duty to “ask questions.” If an alleged 
innocent spouse stayed at home and 
did not challenge the other spouse’s 
judgment concerning the family fi- 
nances, such passivity would not es- 
tablish that there was no “reason to 
know.”* 

Actions taken by the spouse claim- 
ing innocence were reviewed to see 
if they were consistent with igno- 
rance of the other spouse’s affairs. 
Factors considered in determining 
whether there was a “reason to know” 
include the alleged innocent spouse’s 
level of education,’ degree of involve- 
ment in the family’s business and fi- 
nances,'’ and the culpable spouse’s 
deceit concerning the couple’s fi- 
nances.'! However, ignorance of the 
tax consequences of signing the joint 
return has been rejected as an ex- 
tenuating circumstance.” 

Expenditures that were lavish or 
unusual in comparison to the family’s 
past standard of living could also be 
a “warning flag.” In Stevens v. Com’r, 
872 F.2d 1499 (11th Cir. 1989), the 
court noted that the appellants had 
a lavish lifestyle that was relevant 
in determining whether the wife had 
reason to know of the validity of the 
large deductions being taken. The 
husband had formed a broker/deal- 
ership in Sarasota that sold life in- 
surance annuities and tax shelters. 
The wife performed secretarial func- 


Expenditures that 
were lavish or 
unusual in 
comparison to the 
family’s past 
standard of living 
could also be a 
“warning flag.” 


tions. The business did increasingly 
well, and the couple bought property 
such as Florida beachfront real es- 
tate, a houseboat, and twin Jaguar 
convertibles. The court found that she 
had enough “clues” to create suspi- 
cions, stating that a “spouse cannot 
harbor doubts about the accuracy of 
a return and then turn a blind eye 
toward 

In Kistner v. Com’r, T.C. Memo 
1995-66, the Tax Court in following 
the direction of an 11th Circuit re- 
versal, found that a lavish lifestyle 
did not block relief under the inno- 
cent spouse rules. In this case, the 
wife married her husband at age 17 
and did not complete high school. The 
husband became a wealthy radish 
farmer. The IRS issued deficiency 
notices for the years 1979 and 1980 
on the grounds that the couple did 
not report more than $1 million of 
income. This amount was made up 
largely of constructive dividends so 
treated by the IRS because the cor- 
poration was paying many of the 
couple’s personal expenses. The re- 
ceipt of the constructive dividends, 
however, was found not to have im- 
proved the family lifestyle. 

Missing the Filing Date. Many 
spouses, especially former spouses, 
realized that they were subject to 
further tax liability only after the 
deadline for petitioning the Tax 
Court had come and gone. With a 
deficiency assessment imposed, suit 
might be filed in United States dis- 
trict court or the Court of Federal 
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Claims. However, tax, interest, and 
penalties would have to be paid first. 


Changes Made in 1998 
Changes. Congress enacted §6015 
of the Internal Revenue Code. The 
1998 tax law makes innocent spouse 
status easier to obtain in several 
ways. For example, the understate- 
ment requirements are gone.” Also, 
the understatement of tax must re- 
late to an erroneous as opposed to a 
grossly erroneous tax item of the 
other spouse. Further, taxpayers are 
now given a two-year window within 
which an election for relief can be 
filed. The two-year period begins 
when the IRS begins collection activi- 
ties. The new legislation applies to 
any liability for tax arising after July 
22, 1998, and any liability for tax 
arising on or before such date but 
remaining unpaid as of that date. The 
IRS is supposed to have new forms 
available by December 22, 1998. 
Under the new law, the innocent 
spouse may seek relief if such spouse 
has made a joint tax return and if 
the following requirements are met: 
1) on the joint return there is an un- 
derstatement of tax attributable to 
erroneous items of the “non” innocent 
spouse; 2) the innocent spouse filing 
the joint return establishes that in 
signing the return he or she did not 
know, and had no reason to know, that 
there was such understatement; 3) 
taking into account all the facts and 
circumstances, it is inequitable to 
hold the innocent spouse liable for 
the deficiency in tax for such taxable 
year attributable to such understate- 
ment; and 4) the innocent spouse 
elects such benefits no later than two 
years after the date the IRS has be- 
gun collection activities with respect 
to the individual making the election.'® 
If the above requirements are met, 
then the innocent spouse is not liable 
for tax (including interest, penalties, 
and other amounts) for such taxable 
year to the extent such liability is at- 
tributable to the understatement. 
The new law also builds in some 
flexibility with regard to the knowl- 
edge or reason to know requirement. 
If the innocent spouse has knowledge 
of a portion of the understatement, 
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but otherwise meets the prerequi- 
sites for relief, the innocent spouse 
is only responsible for the tax (and 
interest, penalties, and other 
amounts) relating to that portion."” 
Proof is required, as before, to show 
lack of knowledge (as well as no rea- 
son to have such knowledge) to the 
specific item(s) of tax liability. 
Separate Rules for Divorced and 
Separated Taxpayers. The new law es- 
tablishes separate elective rules for 
taxpayers who are no longer married 
or who are legally separated or not 
living together.'* Under these rules, 
the divorced or separated individual’s 
liability for any assessed deficiency 
cannot exceed the portion of such 
deficiency considered allocable to the 
individual.'? Individuals who are di- 
vorced, separated, or no longer living 
together can elect a tax regime that 
is different from the provisions relat- 
ing to “innocent spouses.””? Spouses 
who still remain married and live 
together are barred from taking ad- 
vantage of this alternative election. 
The electing taxpayer carries the 


aComputing 
READERS 
CHOICE 
AWARDS 


1998 WINNER 


WINNER 


CHOICE 


Summation Demonstration Case 


f 


39,000 Litigators Can't Be Wrong. 


To maximize your effectiveness, you need the capability to 
quickly winnow a large mass of information down to the 
nuggets that really matter. Then you need to organize those 
scotia nuggets into your most persuasive presentation. No software 
program is better suited for these tasks than Summation. 


burden of proof to establish the allo- 
cable deficiency allocable to the tax- 
payer.”' The IRS, however, has the 
burden of proof to show that assets 
were transferred between individu- 
als as part of a plan to defraud the 
IRS.” The IRS also has the burden 
of proof to show that at the time the 
joint return was signed, an individual 
had actual knowledge of an item cre- 
ating a deficiency that was not allo- 
cable to such individual.” If the tax- 
payer can show that the return was 
signed under duress, actual knowl- 
edge is permissible. 

If an election is made, any tax de- 
ficiency for which an individual is li- 
able is to be increased by the value 
of a “disqualified asset” transferred 
to the individual.” An asset is dis- 
qualified if transferred by one indi- 
vidual to the other for the principal 
purpose of avoiding tax or the pay- 
ment of tax. There is a statutory pre- 
sumption that any transfer made one 
year before the date of the first let- 
ter of proposed deficiency is made for 
the principal purpose of avoiding tax 


or the payment of tax.” 

An election for any taxable year 
must be made not later than two 
years after the IRS has begun collec- 
tion activities with respect to the 
separated or divorced individual 
making the election.” 

The new law provides for the pro- 
portional allocation of deficiency.”’ 
The portion of the tax deficiency to 
be allocated to the electing spouse is 
based on the proportion of items al- 
locable to the individual over the to- 
tal amount of tax deficiency items.” 
The Conference Committee Report 
for the bill provides an example: 

[A] deficiency is assessed that is attrib- 
utable to $70,000 of unreported income 
allocable to the husband and the disal- 
lowance of a $30,000 miscellaneous item- 
ized deduction allocable to the wife. If the 
spouses who joined in the return are no 
longer married, are legally separated, or 
have lived apart for at least 12 months, 
either may elect limited liability under 
this provision. If either the husband or 
the wife elect, the husband’s liability 
would be limited to 70 percent of the de- 
ficiency (if he elects) and the wife’s liabil- 
ity limited to 30 percent (if she elects). 
This would be the case even if a portion 
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of the miscellaneous itemized deductions 
had been disallowed under section 67(a).”9 


The burden of proof is on the indi- 
vidual making the election to estab- 
lish the deficiency allocable to him 
or her. The question of who makes the 
election could be important. 

In making the allocation, the IRS 
looks to how the items giving rise to 
the tax deficiency would be allocated 
if the individuals had filed separate 
returns for the taxable year.*” 

Petition for Review by Tax Court. If 
an individual elects treatment under 
the revised “innocent spouse” rule or 
the rule for divorced or separated 
spouses, the individual may petition 
the Tax Court to determine the ap- 
propriate relief. The petition must be 
filed during the 90-day period begin- 
ning on the date on which the IRS 
notifies such individual of the tax 
relief available.*! The individual may 
nonetheless file the petition six 
months or more after the date such 
election is filed with the IRS and be- 
fore the close of the 90-day period.*®” 
The IRS is also given authority to 
promulgate rules providing for equi- 
table relief if such relief is not avail- 
able under the “innocent spouse” 
rules or the rules for divorced and 
separated individuals.* 


And Now? 

The changes made to the innocent 
spouse rule help to eliminate some 
of the complaints pertaining to the 
old statutory formulation. The re- 
moval of a specified understatement 
amount is helpful. So is the removal 
of the old “grossly erroneous” stan- 
dard in favor of the more flexible “er- 
roneous” standard. The “reason to 
know” requirement remains, at least 
for married spouses living together, 
and will continue to be a litigated 
matter. Interpretative cases are in 
plentiful supply, but “reason to know” 
is a highly fact-dependent standard. 
The taxpayer seeking innocent 
spouse will need to provide the proof 
to meet this requirement. 

The alternative rule for individu- 
als no longer married, legally sepa- 
rated, or not living together poses 
some interpretative challenges. Also, 
having two different approaches to 
escape the general rule of joint and 


several tax liability seems unneces- 
sarily complicated. Generally speak- 
ing, the new code provisions appear 
to incorporate two different policy 
choices. One choice requires the 
spouse to show that he or she did not 
know, or had no reason to know, about 
the tax error or misdeed. The other 
choice puts the burden on the IRS to 
show fraud or actual knowledge with 
respect to a tax deficiency not attrib- 
utable to the electing spouse. Con- 
gress has decided to make the more 
difficult standard apply to the spouse 
who chooses to continue to live with 
the other spouse. 
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different allocations in the case of fraud. 

23 T.R.C. §6015(c)(3)(C). 

24 T.R.C. §6015(c)(4)(A). 

25 T.R.C. §6015(c)(4)(B)Gi)(D. There is 
an exception for any transfer pursuant 
to a decree of divorce or separate main- 
tenance or a written instrument inci- 
dent to such a decree or to any transfer 
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have as its principal purpose the avoid- 
ance of tax or payment of tax. I.R.C. 

26 T.R.C. §6015(c)(3)(B). 

27 T.R.C. §6015(d)(1). Ifa deficiency is at- 
tributable in whole or in part to the dis- 
allowance of a credit or any tax (other 
than tax imposed by §1 or §55) required 
to be included with the joint return; and 
such item is allocated to one individual, 
such deficiency (or portion) shall be allo- 
cated to such individual. I.R.C. 
§6015(d)(2). 

28 T.R.C. §6015(d)(1). 

2° Joint Explanatory Statement for Con- 
ference Committee for HR 2676 (at 1365, 
relating to §321 of the House Bill and 
§3201 of the Senate Amendment). 

3° T.R.C. §6015(d)(3)(A). There are excep- 
tions where an item giving rise to a defi- 
ciency had provided a tax benefit to one 
spouse on the joint return, or if there was 
fraud by one or both individuals. I.R.C. 
§6015(d)(3)(B) and (C). If a deduction or 
credit is completely disallowed simply 
because a separate return is filed, the 
disallowance is disregarded and the item 
is computed as if a joint return had been 
filed. See I.R.C. §6015(d)(4). A taxpayer’s 
child’s liability included on a joint return 
is disregarded and allocated appropri- 
ately between the spouses. See I.R.C. 
§6015(d)(5). 

31 T.R.C. §6015(e)(1)(A). 

32 Id. There are also certain restrictions 
regarding the collection of the assessment 
(I.R.C. §6015(e)(1)(B)), suspension of the 
period of limitations for the collection of 
the assessment (I.R.C. §6015(e)(2)), allow- 
ance of credit or refund (I.R.C. 
§6015(e)(3)(A)), res judicata (I.R.C. 
§6015(e)(3)(B)), Tax Court jurisdiction 
(I.R.C. §6015(e)(3)(C)), and notice to the 
other spouse (I.R.C. §6015(e)(4)). 

33 T.R.C. §6015(f). Treasury guidelines 
are needed. 
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Business Law 


Private Placements in Florida After the 


National Securities Markets Improvement Act of 1996 


n October 1996, Congress pre- 

empted the ability of the 

states to substantively regu- 

late private placements of se- 
curities conducted in accordance 
with Rule 506 under the Securities 
Act of 1933. The effect of this recent 
law—the National Securities Mar- 
kets Improvement Act of 1996 
(NSMIA)'—on private placements 
in Florida is illustrated by the fol- 
lowing hypothetical: 

The CEO of your small business 
client calls with a problem. A couple 
of years ago, she tells you, seven in- 
dividuals (all located in Florida and 
all very wealthy) invested a total 
of $1.5 million in your client’s busi- 
ness in exchange for shares of the 
corporation’s stock. Upon question- 
ing, you learn that no disclosure 
document or other notice was given 
to the investors. One of the seven 
investors is now complaining about 
the performance of the business. Af- 
ter consulting with his attorney, this 
investor claims he is entitled to the 
return of his investment. What, she 
asks you, should she do? 

The answer depends on when the 
private placement occurred. For an 
offering occurring prior to the pas- 
sage of NSMIA, the investor’s coun- 
sel is right—the complaining inves- 
tor (indeed, all seven investors) is 
entitled to rescind the sale of the 
securities and the return of his or 
her investment. After NSMIA, how- 
ever, the result is turned on its head 
and your client should prevail 
against a claim to rescind the sale 
of the securities. 

This article examines the state 
and federal securities laws appli- 


by Jeff Minm 


With the passage of 
NSMIA, the right of 
rescission no longer 
applies to private 
placements 
conducted in 
accordance with 
Rule 506 of the 
Securities Act. 


cable to this hypothetical. The first 
part of this article provides a gen- 
eral overview of the Florida Secu- 
rities and Investor Protection Act 
(Florida Securities Act) and then 
describes the exemption for private 
placements in Florida, including 
the right of purchasers to rescind 
sales made pursuant to this exemp- 
tion. This part also examines an 
often overlooked aspect of compli- 
ance with the Florida Securities 
Act—the possibility that the issuer 
or the persons selling the securi- 
ties on behalf of the issuer may 
need to be registered as a “dealer” 
under the Florida Securities Act. 
The second part of this article re- 
views NSMIA and its preemptive 
effect on state regulation of private 
placements conducted in accor- 
dance with the federal safe harbor 
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provided by Rule 506. The final part 
of this article reviews and answers 
the above hypothetical and con- 
cludes by arguing against any at- 
tempt to require an issuer placing 
its own securities in a Rule 506 of- 
fering to be registered as a “dealer” 
under the Florida Securities Act. 


Florida Securities Act— 
A Primer for the Practitioner 

As most practitioners know, every 
offer and sale of securities must 
comply with both the federal and 
state securities laws. On the federal 
level, this involves the Securities 
Act of 1933 (Securities Act) as ad- 
ministered by the Securities and 
Exchange Commission (SEC). In 
Florida, it involves the Florida Se- 
curities Act as administered by the 
Florida Department of Banking and 
Finance, Division of Securities and 
Investor Protection (the Florida Di- 
vision of Securities).? 

The statutory scheme of the 
Florida Securities Act (and most 
other states’ blue sky laws) follows 
the statutory scheme of the federal 
laws: The security’ offered for sale 
must either be registered with the 
state or qualify for an exemption 
from registration.‘ The registration 
process—both on the federal and 
state level—can be onerous, costly, 
and time consuming. In addition, 
registration of securities in many 
states, including Florida, is subject 
to “merit” review by the state regu- 
lators.° Under merit review, the 
state may refuse to register an of- 
fering upon a determination that 
the terms of the offering are not 
“fair, just or equitable.” As a result 
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of the time and cost involved in the 
registration process, the first step in 
reviewing the application of the 
Florida Securities Act to a particu- 
lar offering of securities is to deter- 
mine whether an exemption from 
registration exists. 

Exemptions from registration of 
a security offered in Florida fall into 
two classes—“exempt” securities, 
based on the nature of security be- 
ing offered, and “exempt transac- 
tions,” based on the nature of the 
transaction in which the security is 
offered.’ Examples of exempt secu- 
rities for which registration is not 
required include securities issued by 
certain governments, banks, speci- 
fied nonprofit organizations, and 
others.* Since the types of exempt 
securities are exceptional and rarely 
applicable to the vast majority of 
offering by for-profit issuers, most 
issuers must look to the exempt 
transactions in order to avoid reg- 
istering the securities to be offered 
for sale. Exempt transactions take 
many forms.’ Some of the more com- 


monly relied upon exempt transac- 
tions are for isolated sales by an in- 
dividual, stock dividends or other 
distributions to security holders, 
sales to a sophisticated institution 
such as a bank, savings institution, 
insurance company, dealer, invest- 
ment company, or qualified institu- 
tional buyer, sales by a Florida reg- 
istered dealer, and sales under a 
stock option or other employee ben- 
efit plan.’ 


Private Placement 
Exemption in Florida 

For corporations and other issu- 
ers of securities, the exemption" for 
the private placement of securities 
in Florida (private placement ex- 
emption) is likely the most relied 
upon of the exempt transactions. 
The private placement exemption 
allows an issuer to sell its securi- 
ties to no more than 35 purchasers 
in any 12-month period without the 
need to register the securities with 
the Florida Division of Securities. 
The 35 purchaser limit does not in- 


clude accredited investors,'? pur- 
chasers who invest more than 
$100,000, or certain relatives or 
spouses of purchasers." It also does 
not include any purchaser with 
whom the transaction was consum- 
mated outside the State of Florida." 
For an offering to qualify for the 
private placement exemption, there 
cannot be any public advertising or 
general solicitation of the offering 
in Florida.” 

The issuer must provide each pur- 
chaser in the private placement 
“with full and fair disclosure of all 
material information.”'® The issuer 
typically meets this disclosure re- 
quirement in one of two ways. The 
first is to provide prospective pur- 
chasers with access to the books and 
records of the issuer as well as the 
opportunity to ask questions of the 
executive officers of the issuer.” If 
this approach is taken, counsel for 
the issuer should ensure that, 
among other things, a representa- 
tion to this effect is included in the 
subscription agreement for the of- 
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fering. The second manner in which 
the issuer may meet its disclosure 
obligation under the private place- 
ment exemption is to provide the 
purchaser with a disclosure docu- 
ment, often referred to as an offer- 
ing circular or private placement 
memorandum (PPM). Where fea- 
sible, the PPM should contain all of 
the information prescribed by the 
Florida Division of Securities in Fla. 
Admin. Code rule 3E-500.005. This 
rule, however, is simply a safe har- 
bor; failure to include the informa- 
tion listed in the rule does not nec- 
essarily mean that the issuer has 
failed to give the purchaser full and 
fair disclosure of all material infor- 
mation. 

Unlike most other states, the pri- 
vate placement exemption in 
Florida gives a purchaser the ex- 
plicit right to rescind the sale of a 
security when sales are made to five 
or more purchasers.'* A purchaser’s 
right of rescission expires on the 
later of three days after the first ten- 
der of consideration is made by such 
purchaser to the issuer, or three 
days after the availability of the re- 
scission privilege is communicated 
to the purchaser.'’ In order to toll 
the right of rescission, the issuer 
should advise purchasers of the 
availability of the right of rescission 
in the PPM or subscription agree- 
ment.”’ Care should be taken that 
the notice closely follows the statu- 
tory language. In Barnebey v. E.F. 
Hutton & Co., 715 F. Supp. 1512, 
1531 (M.D. Fla. 1989), a notice stat- 
ing that a purchaser could void his 
subscription within three days of the 
submission of a subscription agree- 
ment was held to be insufficient be- 
cause it failed to follow the specific 
statutory language noted above. 

The payment of a commission or 
finder’s fee to any person other than 
a registered dealer in Florida will 
prevent the issuer from properly 
claiming the private placement ex- 
emption.”' Some issuers have at- 
tempted to avoid this requirement 
by characterizing the prohibited 
commission or finder’s fee as an un- 
related consulting fee or other type 
of payment. The Florida Division of 
Securities has issued a sternly 


The private 
placement exemption 
in Florida gives a 
purchaser the 
explicit right to 
rescind the sale of a 
security when sales 
are made to five or 
more purchasers. 


worded warning to issuers about the 
consequences of such subterfuge: 
The [Florida Division of Securities] is 
deeply concerned about the payment of 
fees to persons who are acting as deal- 
ers but are not registered as such when 
securities are offered and sold pursuant 
to Florida’s private placement section. 
The practice of disguising or character- 
izing these fees as something other than 
a sales commission not only defeats the 
availability of the exemption, but also 
produces an enormous contingent liabil- 
ity for the issuer. Because of these rami- 
fications, an issuer availing itself of the 
private placement section should be cau- 
tious about any fees that are paid to 
persons who may subsequently be 
deemed to be dealers, including such 
professionals as attorneys, accountants, 
and offeree representatives.” 


Registration as a 
Dealer in Florida 

As the Florida Division of Securi- 
ties has warned, if a dealer (as de- 
fined broadly in F.'S. §517.021(6)) is 
involved in the private placement, 
the dealer must be registered with 
the Florida Division of Securities 
pursuant to F.S. §517.12. Often, 
though, the issuer decides to place 
its securities without the benefit of 
a registered dealer (and thereby 
avoid paying a commission or other 
fee to the dealer). In such case, the 
securities are placed directly by the 
issuer through its officers and direc- 
tors. An often overlooked aspect of 
an issuer’s compliance with the 
Florida Securities Act (as well as the 
blue sky laws of other states in 
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which offers and sales are made) is 
the possibility that the issuer as 
well as the person who sells the se- 
curities on behalf of the issuer may 
fall within the definition of a 
“dealer” under the Florida Securi- 
ties Act and thus be required to be 
registered with the Florida Division 
of Securities as such. 

FS. §517.12 states that no dealer, 
associated person, or issuer of secu- 
rities may sell any securities in or 
from offices in Florida or securities 
to persons in Florida from offices 
outside Florida unless the person is 
registered with the Florida Division 
of Securities. Issuers’ counsel needs 
to review §517.12 and the definition 
of dealer,’ associated person,” and 
issuer” in the Florida Securities Act 
to determine whether the issuer and 
the other participants in a particu- 
lar offering need to be registered as 
with the Florida Division of Securi- 
ties. Failure to register entitles the 
purchaser to a 30-day right of rescis- 
sion if the purchaser still has the se- 
curity or an action for damages if 
the security has been sold.” An is- 
suer that is required to register un- 
der $517.12 may elect to register as 
an issuer/dealer under Fla. Admin. 
Code rule 3E-600.004. As part of the 
issuer/ dealer application, the issuer 
may register up to five associated 
persons (e.g., officers and directors), 
who become exempt from the exami- 
nation requirements that typically 
apply to associated persons. The reg- 
istration process for an issuer/dealer 
in Florida is similar to registering 
as a dealer in Florida, including sub- 
mitting a Form BD for the issuer 
and a Form U-4 and fingerprint card 
for each associated person. 

Fortunately, from the perspective 
of the issuer conducting an offering 
in accordance with the private 
placement exemption in Florida, the 
issuer is provided with an exemp- 
tion from registering as an issuer/ 
dealer.”’ Likewise, the person offer- 
ing the securities on behalf of the 
issuer in accordance with the pri- 
vate placement exemption is not re- 
quired to register as a dealer 
if such person is a bona fide employee of 


the issuer who has not participated in 
the distribution or sale of any securities 


H 
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in the last 12 months and who prima- 
rily performs, or is intended to perform 
at the end of the distribution, substan- 
tial duties for, or on behalf of, the issuer 
other than in connection with transac- 
tions in securities.”* 


Generally, offerings involving ex- 
empt securities or exempt transac- 
tions are also exempt from the 
dealer registration requirements of 
§517.12. An issuer, however, cannot 
assume that it is exempt from is- 
suer/dealer registration simply be- 
cause the particular offering is ex- 
empt from security registration. 
This point is explored below in the 
context of a private placement con- 
ducted in accordance with Rule 506 
after the passage of NSMIA. 


National Securities Markets 
Improvement Act of 1996 

In October 1997, the Florida Se- 
curities Act was amended to exclude 
a whole new class of securities 
known as “federal covered securi- 
ties” from the registration require- 
ments of the Florida Securities 
Act.*® This amendment was 
prompted by NSMIA. Enacted in 
October 1996, NSMIA dramatically 
reallocated the respective roles of 
the federal government and the 
states in practically all areas of se- 
curities regulation, including the 
regulation of broker-dealers, invest- 
ment advisers, and mutual funds. 

One of the most important conse- 
quences of NSMIA was the elimina- 
tion of the authority of the states to 
substantively regulate four broad 
classes of securities. Specifically, the 
states may not “directly or indirectly, 
prohibit, limit or impose conditions, 
based on the merits of such offering 
or issuer,” on the following “covered 
securities”: 1) securities listed on the 
New York Stock Exchange, the 
American Stock Exchange, the 
NASDAQ National Market, and 
other stock exchanges identified by 
the SEC as having substantially 
similar listing standards; 2) securi- 
ties issued by investment companies 
registered by the SEC under the In- 
vestment Company Act of 1940; 3) 
sales to “qualified purchasers” as 
defined by SEC regulation; and 4) 
securities issued in transactions ex- 
empt under: a) section 4(1) (for 


transactions by persons other than 
an issuer, underwriter or dealer) of 
the Securities Act for the securities 
of reporting companies under the 
Securities Exchange Act of 1934; b) 
section 4(4) (broker’s transactions) 
of the Securities Act; c) section 3(a), 
not including securities of religious 
or charitable organizations, securi- 
ties issued in intrastate offerings, 
and municipal securities offered in 
their home state; and (d) securities 
issued pursuant to the SEC’s rules 
and regulations under §4(2) of the 
Securities Act. 

Securities offered and sold in ac- 
cordance with Rule 506 of Regula- 
tion D are considered “covered se- 
curities.” This is because Rule 506 
was promulgated by the SEC under 
§4(2) of the Securities Act.°° Under 
Rule 506, the offer and sale of an 
unlimited amount of securities is 
exempt from federal registration 
provided there are no more than 35 
unaccredited investors and the 
other requirements of Rule 506 and 
Regulation D are satisfied.*! Like 


the Florida Private Placement ex- 
emption, the 35-person limit of Rule 
506 does not include “accredited in- 
vestors,” which are defined in Rule 
501(a) of Regulation D, and certain 
excluded purchasers, which are de- 
fined in Rule 501(e) of Regulation 
D. Each purchaser in the Rule 506 
offering who is not an accredited in- 
vestor must either alone or with his 
or her purchaser representative(s) 
have such knowledge and experi- 
ence in financial and business mat- 
ters that he or she is capable of 
evaluating the merits and risks of 
the prospective investment. If sales 
are made only to accredited inves- 
tors, there is no specific disclosure 
document that needs to be furnished 
to such investors. If, on the other 
hand, sales are made to nonaccred- 
ited investors, the issuer must fur- 
nish investors with the information 
specified by Rule 502(b)(2). In addi- 
tion, the offering must comply with 
the general conditions of Rules 501, 
502, and 503. This includes prohibi- 
tion on any general solicitation or 
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general advertising of the offering, 
restrictions on the resale of securi- 
ties sold under Rule 506, and filing 
of a notice of sales on Form D. 

Although the states are now pre- 
empted from requiring the registra- 
tion of, or otherwise imposing con- 
ditions on, “covered securities,” they 
still retain their antifraud enforce- 
ment powers” and may continue to 
require notice filings, consents to 
service or process, and certain fees.** 
Since the Florida Securities Act does 
not require the filing of a notice or 
the payment of a fee in order to 
claim an exemption from registra- 
tion, this latter provision has had 
no effect in Florida. 


Effect of NSMIA on 
Rule 506 Offerings in Florida 

In the hypothetical at the begin- 
ning of this article, a corporation 
sold $1.5 million worth of securities 
to seven investors. We assume here 
that all the wealthy investors were 
accredited under Rule 501 of Regu- 
lation D and that the other require- 
ments for a Rule 506 offering have 
been satisfied. Of course, prior to 
NSMIA, the fact that the offering 
complied with Rule 506 was mean- 
ingless for purposes of the Florida 
Securities Act. Instead, the offering 
must have complied with the re- 
quirements of the Florida Private 
Placement Exemption. In the hypo- 
thetical, no notice was given to the 
seven investors, including notice of 
their three-day right of rescission 
under the Florida Private Place- 
ment Exemption. 

Because the issuer failed to give 
the required rescission notice, the 
investors, prior to the passage of 
NSMIA, could have immediately de- 
manded the rescission of the offer- 
ing pursuant to FS. §517.061. After 
NSMIA, however, the issuer’s fail- 
ure to provide the rescission notice 
has no effect. Since the offering com- 
plied with Rule 506, NSMIA pre- 
empts the authority of the state to 
substantively regulate the offering, 
including the three-day right of re- 
scission previously afforded by the 
Private Placement Exemption. 

In the hypothetical, the issuer did 
not register as an issuer/dealer un- 


The Florida Legislature 
should clarify the 


ambiguity by amending 


§517.012(3) to 
exempt Rule 506 
transactions from the 
registration 
requirements of 
§517.012. 


der F.S. §517.012. As discussed 
above, an issuer that complies with 
the Florida Private Placement Ex- 
emption does not have to register as 
an issuer/dealer. There is, however, 
no corresponding exemption for is- 
suers offering “federal covered secu- 
rities.” Does this mean, as some 
have suggested, that a Rule 506 of- 
fering in Florida must still comply 
with the requirements of the Florida 
Private Placement Exemption in 
order to avoid issuer/dealer registra- 
tion? Stated differently, may an in- 
vestor in a Rule 506 offering that 
does not otherwise meet all the re- 
quirements of the Florida Private 
Placement Exemption claim the is- 
suer violated the Florida Securities 
Act by failing to register as an is- 
suer/dealer and, therefore, demand 
a 30-day right of rescission under 
§517.211? 

While no court in Florida has yet 
addressed this issue, the answer 
should be an emphatic “no.” NSMIA 
prohibits the states from, directly or 
indirectly, imposing any condition, 
based on the merits of the offering 
or the issuer, upon the offer or sale 
of any covered securities. Any at- 
tempt to impose issuer/dealer reg- 
istration on an issuer in order to sell 
its securities in a Rule 506 offering 
would be an impermissible indirect 
condition on the offering and the 
issuer. The statutory language, as 
well as the principal purpose of 
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NSMIA to reduce duplicative state 
and federal regulation, should pre- 
vent any attempt to back-door regu- 
late a Rule 506 offering through is- 
suer/dealer registration.** The 
Florida Legislature should clarify 
this ambiguity by amending 
§517.012(3) to exempt Rule 506 
transactions (and other “federal cov- 
ered securities” for which an ambi- 
guity may exist) from the registra- 
tion requirements of §517.012. In 
the meantime, the Florida Division 
of Securities should follow the rec- 
ommendation of the North Ameri- 
can Securities Administrators Asso- 
ciation and extend the same 
treatment to the issuer (and its 
agents) in a Rule 506 offering as it 
does to the issuer (and its agents) 
in an offering exempt under the Pri- 
vate Placement Exemption.” 


Conclusion 

Counsel representing defrauded 
investors should be aware that the 
Florida Securities Act provides a 
three-day right of rescission to in- 
vestors that purchase securities in 
a private placement to five or more 
persons in Florida. With the passage 
of NSMIA, however, this right of re- 
scission (and the other provisions of 
the Florida Private Placement Ex- 
emption) no longer applies to pri- 
vate placements conducted in accor- 
dance with Rule 506 of the 
Securities Act. Nevertheless, issuers 
conducting a Rule 506 offering in 
Florida may wish to continue to of- 
fer and provide notice of the three- 
day right of rescission (and other- 
wise comply with the requirements 
of the Florida Private Placement 
Exemption) until it is settled that 
the issuer/dealer requirements of 
FS. §517.012 do not apply to Rule 
506 offerings. The Florida Legisla- 
ture should clarify this ambiguity by 
amending §517.012(3) to exempt 
Rule 506 offerings from the regis- 
tration requirements of §517.012. 0 


! Pub. L. No. 104-290, 110 Stat. 3416 
(1996). 

2 Fra. Stat. §517 et seg. The Florida Se- 
curities Act is supplemented by a series 
of regulations promulgated by the 


Florida Division of Securities. FLA. 
ADMIN. CopDE ANN. r. 3E-100.005 et seq. 

3 Fia. Stat. §517.021(18) lists stocks 
and bonds and 18 other examples of 
what is included in the definition of a 
security. Also included is an “investment 
contract” which the Supreme Court 
broadly defined in SEC v. W.J. Howey 
Co., 328 U.S. 293, 301 (1946) as a “con- 
tract, transaction or scheme whereby a 
person invests his money in a common 
enterprise and is led to expect profits 
solely from the efforts of the promoter 
or a third party.” Unlike many states, 
neither the Florida Securities Act nor 
the regulations promulgated by the 
Florida Division of Securities expressly 
define an interest in a limited liability 
company as a security. Especially in the 
case of an offer of an interest in a “man- 
ager-managed” LLC to a large number 
of persons, counsel should review Howey 
and its progeny to determine whether 
the LLC interest could be deemed to be 
an investment contract. See generally 
Park McGinty, Are Interests in Limited 
Liability Companies Securities? 25 Src. 
Rec. L.J. 121 (1997). 

4 Fra. Stat. §517.07(1). 

5 Fia. Stat. §517.081(7). 

6 Start. §517.111(1)(i). For most se- 
curities registered with the SEC, the 
Florida Securities Act permits the secu- 
rities to be registered “by notification” 
pursuant to Fia. Stat. §517.082. Secu- 
rities registered by notification are not 
subject to merit review and a determi- 
nation that the offering is “fair, just and 
equitable.” 

7F ia. Stat. §§517.051 and 517.061. 
Both types of exemptions in Florida are 
self-executing, meaning that there is no 
filing requirement with the Florida Di- 
vision of Securities in order to claim the 
exemption. In any proceeding to deter- 
mine the validity of the exemption, the 
burden of proof rests on the person 
claiming the exemption. See also 
Weinberg v. Pennington, 462 So. 2d 862, 
863 (Fla. 3d D.C.A. 1985). 

8 Fra. Stat. §517.051. 

9 See Fia. Stat. §517.061 which lists 19 
different types of transactions that are 
exempted from Florida’s registration re- 
quirements. 

10 See Fia. Stat. §517.061. 
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1 Fra. Stat. §517.061(11). 

Fra. Stat. §517.061(11)(b)(5). The 
definition of accredited investor under 
Fa. Stat. §517.061(11) refers to the defi- 
nition of the same in Rule 501 of Regu- 
lation D promulgated under the Securi- 
ties Act. See supra note 31 accompanying 
text. 

18 Fra. Stat. §517.061(11)(b). 

14 Pia. ADMIN. CoDE ANN. r. 3E-500.004. 

Fria. Stat. §517.061(11)(a)(2). See Fia. 
ApMIN. CopE ANN. r. 3E-500.007. 

16 Stat. §517.061(11)(a)(3). 

17FLa. ADMIN. CopE ANN. r. 3E- 
500.005(5)(a) provides that an issuer 
shall be deemed to have given a pur- 
chaser access to material information if 
the purchaser is given access to: 1) all 
material books and records of the issuer; 
2) all material contracts and documents 
relating to the proposed transaction; and 
3) an opportunity to question the appro- 
priate executive officers or partners. 

18 Fria. Stat. §517.061(11)(a)(5). 

20 The following is an example of the 
Florida legend included in a private 
placement memorandum: In the event 
that sales of the securities offered 
hereby are made to five or more persons 
in Florida, all purchasers in Florida have 
the right to void the sale of the securi- 
ties offered hereby within three days 
after the payment of the purchase price 


is made to the company, an agent of the 
company or an escrow agent. 

21 Pia. Stat. §517.061(11)(a)(4). 

2 ADMIN. ANN. r. 3E- 
500.006(2). 

23 Fia. Stat. §517.021(6). 

Stat. §517.021(2). 

Stat. §517.021(12). 

26 Fa. Stat. §517.211. 

27 Stat. §517.12(2). 

28 Fia. Stat. §517.021(6)(b)(6). 

29 Stat. §517.07(1). 

30 By contrast, Rule 504 and Rule 505 
offerings are not considered “covered se- 
curities” because these rules were pro- 
mulgated by the SEC under §3(b) of the 
Securities Act, not §4(2). 

31 See generally Randolph H. Elkins & 
Larry M. Meeks, Regulation D, 51-2nd 
C.P.S. (BNA). 

32 15 U.S.C.A. §77(c)(1). 

33 15 U.S.C.A. §77(c)(2). 

34 See Mark A. Sargent, Blue Sky Mys- 
teries of the National Securities Markets 
Improvements Act, 25 Src. Rec. L.J. 91, 
97 (1997). 

35 See G. Philip Rutledge, NSMIA...One 
Year Later:The States’ Response, 53 Bus. 
Law. 563, 565 (1998) (citing NASAA In- 
terpretive Memorandum Regarding Is- 
suer-Agent Licensing for Rule 506 Of- 
ferings (Nov. 27, 1996) (on file with THE 
Business Lawyer, University of Maryland 
School of Law)). 
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A Serious Penalty for Perjury 


by William H. Stolberg and Kyle D. Pence 


his article was planned 
and drafted well before 
the national focus on per- 
jury involving the Presi- 
dent of the United States, so its 
timeliness is just by chance. Re- 
gardless of how this matter is 
handled by the highest echelons of 
the federal government, Florida 
courts already have the tools to deal 
severely with perjury in civil liti- 
gation. The recent case of Cox v. 
Burke, 706 So. 2d 43 (Fla. 5th DCA 
1998) is an illustration of the se- 
verity of the potential remedies. 

In Cox, the trial court invoked a 
remedy for perjury apparently long 
known to the personal injury bar, 
and one which should be used in all 
areas of litigation—that is, dis- 
missal of the perjurer’s claim with 
prejudice. The Fifth District in Cox 
began by articulating the public 
policy supporting the dismissal: 
“The integrity of the civil litigation 
process depends on truthful disclo- 
sure of facts. A system that depends 
on an adversary’s ability to uncover 
falsehoods is doomed to failure, 
which is why this kind of conduct 
must be discouraged in the stron- 
gest possible way.”! 

The trial court had dismissed the 
plaintiff’s legal malpractice case 
due to fraud (perjury) perpetrated 
by the plaintiff during discovery. 
Ms. Cox had made false statements 
under oath regarding her name, 
driver license details, Social Secu- 
rity number, and prior injuries. The 
dismissal was upheld on appeal 
because of the pervasiveness of the 
fraud which was characterized by 
the Cox court as “calculated to 


Regardless of how it 
is handled by the 
federal government, 
Florida courts 
already have the 
tools to deal 
severely with perjury 
in civil litigation. 


evade or stymy discovery on issues 
central to the case.”” 

Cox is in accord with substantial 
additional authority, including the 
recent cases of Kornblum uv. 
Schneider, 609 So. 2d 139 (Fla. 4th 
DCA 1992), and Savino v. Florida 
Drive In Theatre Management, Inc., 
697 So. 2d 1011 (Fla. 4th DCA 
1997). In Savino, the Fourth 
District’s ruling echoed Cox: “Appel- 
lant lied about matters which went 
to the heart of his claim on dam- 
ages. These repeated fabrications 
undermine the integrity of his en- 
tire action. We believe that the trial 
court has a right and obligation to 
deter fraudulent claims from pro- 
ceeding in court.” 

A trial court has the inherent au- 
thority to dismiss an action when 
a party has perpetrated a fraud on 
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the court,’ and there are, of course, 
other remedies besides dismissal. 
Perjury is, after all, a crime and the 
court may send the record to the 
state attorney for investigation. Al- 
ternatively, the trial court may 
strike testimony or pleadings, or 
hold the perjurer in contempt.* 
The analysis for a trial court deal- 
ing with perjury is to determine 
how pervasive, extreme, and mate- 
rial the perjury is and to determine 
whether the extraordinary measure 
of dismissal is justified.® The degree 
of misconduct needed to support 
dismissal is high. It has been de- 
fined as perjurious conduct, so re- 
peated or egregious as to corrupt 
and compromise the process to the 
point that the court is prejudiced in 
its ability to impartially adjudicate 
the claim.® Appellate opinions deal- 
ing with this issue speak of “aggra- 


7, 


vated situations” ; “repeated lies”’; 
“serious misconduct”; “egregious 
misconduct””’; and fraud “permeat- 
ing the entire proceeding.”"! 

A second consideration in deter- 
mining whether dismissal is justi- 
fied is whether the perjury is mate- 
rial to the resolution of an ultimate 
claim, or only goes to a collateral or 
tangential matter.'? Where the 
fraud or other misconduct pertains 
only to a portion of a claim, dis- 
missal of the unaffected claim may 
be too severe a sanction.’ For ex- 
ample, in the case of Parham v. 
Kohler, 134 So. 2d 274 (Fla. 3d DCA 
1961), the personal injury plaintiff 
lied about the existence of a mar- 
riage in order to create a consor- 
tium claim for the putative hus- 
band. The Parham court held that 


the perjury was material only to the 
consortium claim, that only the con- 
sortium claim should have been dis- 
missed, and suggested less severe 
sanctions than dismissal of the en- 
tire case. This definition and divi- 
sion of issues and claims may be 
possible in marital cases in which 
separate and distinct claims are at 
issue, such as child custody and fi- 
nancial issues. Family law judg- 
ments, however, are hydraulic mod- 
els of interrelated financial matters 
in which alimony, child support, eq- 
uitable distribution, attorneys’ fees, 
custodial arrangements, and other 
issues are inextricably intertwined 
and balanced. 

In any case, the materiality of the 
perjury may not always be a deter- 
minative factor in imposing the ul- 
timate sanction of dismissal. In 
O’Vahey v. Miller, 644 So. 2d 550 
(Fla. 3d DCA 1994), the false state- 
ments did not directly touch on the 
cause of action, but dismissal was 
still warranted when there was “se- 
rious misconduct” consisting of re- 
peated lies uncovered only by “as- 
siduous effort” on the part of the 
opposing side. 

A troublesome and related issue, 
particularly in family law cases, is 
defining the line between inaccu- 
racy, sloppiness, persuasive inter- 
pretation of financial information, 
and outright false statements. The 
standard of proof is high as Cox 
holds that there must be clear and 
convincing evidence of a calculated, 
unconscionable scheme of deception 
prior to imposing the sanction of 
dismissal. Other cases have re- 
quired simply a clear showing of 
fraud, pretense, or collusion." 

The standard of review for the im- 
position of sanctions generally, in- 
cluding dismissal, is an abuse of dis- 
cretion standard.’ Because of the 
severity of the sanction, the judi- 
ciary is admonished to “carefully ad- 
here to established due process, 
adversarial practice, and eviden- 
tiary rules in conducting an inquiry 
into such charges.”’® 

Dissolution of marriage cases are 
particularly appropriate settings for 
the sanction of dismissal, or the 
striking of certain claims or de- 


fenses, for perjury. Lawyers, judges, 
and even clients become inured to 
half-truths, misrepresentations, and 
deceptive omissions to the point at 
which they jadedly anticipate that 
a fair portion of the factual presen- 
tation will be, if not outright fabri- 
cation, at least deceitful to some de- 
gree. Judges are prone to view 
financial affidavits with justifiable 
skepticism. Nonetheless, family law 
courts have long emphasized the 
importance of truthfulness in finan- 
cial affidavits, and have been quite 
clear about the seriousness with 
which they expect the affidavit to be 
taken. Parties have an affirmative 
duty to submit accurate financial af- 
fidavits, and the courts have an “ab- 
solute right” to rely on the truthful- 
ness of the information contained 
therein.” Moreover, if a judgment is 
predicated on false financial state- 
ments encompassed in an affidavit, 
there is a statutory ground for set- 
ting aside the final judgment.'* 
Can trial courts be persuaded to 
use the Draconian remedy of total 


dismissal in the area of discovery? 
Perhaps. Generally, the cases sup- 
porting the striking of pleadings for 
discovery violations involve re- 
peated egregious misconduct, and 
even then, the courts are most re- 
luctant to impose the ultimate sanc- 
tion of dismissal. However, there is 
substantial authority for such a 
move. For example, in Mercer v. 
Raine, 443 So. 2d 944 (Fla. 1984), the 
Florida Supreme Court held that 
the striking of pleadings or entry of 
a default judgment were appropri- 
ate sanctions when discovery viola- 
tions were accompanied by “delib- 
erate and contumacious disregard of 
the court’s authority,” “bad faith, 
wilful disregard . . . gross indiffer- 
ence,” or “conduct which evinces de- 
liberate callousness.”'® At some 
point, noncooperation and nondis- 
closure cross the line into deception 
and falsity which destroy the integ- 
rity of the judicial system, and the 
claimant forfeits his or her right to 
proceed. 

Dismissal in the discovery process 
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has even been supported in the ab- 
sence of a prior order compelling the 
discovery. In Fearns v. Fearns, 336 
So. 2d 1263 (Fla. 4th DCA 1976), the 
trial court struck the wife’s plead- 
ings when she failed to answer in- 
terrogatories, although no prior or- 
der compelling her to answer had 
been entered, and the Fourth Dis- 
trict affirmed. Judge Downey noted 
in his concurring opinion that such 
a sanction, extreme though it might 
be, was fully authorized by Florida 
Rule of Civil Procedure 1.380(d).”° 
This case is somewhat aberrational, 
but is very sobering authority when 
cited in a motion to compel. 

In summary, the courts take with 
great seriousness misrepresenta- 
tions of fact, whether in trial or 
deposition testimony, or in financial 
or other affidavits, and the practi- 
tioner encountering egregious de- 
ceptive and obstructionist behavior 
by the opponent should file a mo- 
tion to strike and dismiss the entire 
case with prejudice, even in the 
early stages of litigation. At worst, 
future statements and disclosures 
will be made with more sobering 
attention to truth, and at best, the 
dishonest litigant who should not be 


entitled to use the court system will 
be shown the door. O 
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Tax Law 


Does a Spousal Elective Share Carry Out DNI? 


he common law concepts 

of dower and curtesy have 

gradually been sup- 

planted in many states by 
a modified form of spousal share of 
the deceased spouse’s estate. Al- 
though the new spousal share stat- 
utes vary from state to state, the 
modernized versions generally rec- 
ognize that the spousal share 
should be computed by taking into 
account such items as_ the 
decedent’s debts, funeral expenses, 
and the administration expenses of 
the estate. This avoids a windfall 
to the surviving spouse with a cor- 
responding detriment to the other 
beneficiaries of the estate who 
would otherwise bear the entire 
burden of the debts, funeral ex- 
penses, and administration ex- 
penses without a contribution from 
the spousal share. 

In Rev. Rul. 64-101, 1964-1 C.B. 
77, the Internal Revenue Service 
ruled that, in the case of the Florida 
dower provisions in effect at that 
time, the setting aside of the dower 
portion for the surviving spouse did 
not “carry out” the estate’s distrib- 
utable net income (DNI) under Sub- 
chapter J. The ruling based its con- 
clusion on the rationale that the 
dower portion never came into the 
hands of the executor and passed 
outside the probate estate, as in the 
case of real property the title to 
which vests pursuant to local law 
in the decedent’s heirs or devisees.' 

The ruling confirms the proposi- 
tion that property which is not 
within the probate estate is not sub- 
ject to the provisions of Subchapter 
J, but rather is subject to the gen- 


by Kenneth M. Hart 


Practitioners and 
commentators have 
speculated upon 
whether an estate 
distribution of a 
spouse's elective 
share determined 
under Florida law 
Carries out the 
estate's distributable 
net income for federal 
income tax purposes. 


eral exclusion for inheritances con- 
tained in I.R.C. §102. Examples of 
such property include jointly owned 
property and life insurance or quali- 
fied employee benefit plans pro- 
ceeds passing to a beneficiary other 
than the decedent’s estate.’ 

In the case of a spousal share, 
however, it is sometimes difficult to 
ascertain whether property passes 
through the probate estate, and for 
years commentators have specu- 
lated on whether the spouse’s elec- 
tive share is subject to the provi- 
sions of Subchapter J.* In most 
instances, it was presumed that a 
spouse’s elective share was subject 
to Subchapter J, so that the distri- 


bution would include a share of the 
estate’s distributable net income for 
the year.’ 

Recently, however, in Deutsch v. 
Comm’r of Internal Revenue, T.C. 
Memo 1997-470, the United States 
Tax Court held that the distribution 
of a Florida widow’s elective share 
was not subject to the provisions of 
Subchapter J. In the Deutsch case, 
the taxpayer-petitioner had been 
married to her deceased husband 
for nine years, and each had chil- 
dren from a prior marriage. The 
husband’s will left minimal provi- 
sions for the widow, and she elected 
to receive her elective share deter- 
mined under Florida law. The 
husband’s will left the bulk of his 
estate to his three children, and his 
son was a personal representative 
of his estate.® 

Her election of the Florida elec- 
tive share obviously diminished the 
estate passing to the husband’s chil- 
dren, and acrimonious litigation fol- 
lowed regarding disputes over the 
size of the estate and the composi- 
tion of the elective share. This liti- 
gation was ultimately settled with 
an agreement on the size of the es- 
tate and the amount and timing of 
the distribution of the elective 
share.® 

The widow’s attorneys were con- 
cerned about the income tax conse- 
quences to her of the distribution, 
and they learned that the estate’s 
distributable net income would ex- 
ceed $250,000. They then sought to 
require the personal representative 
to make equalizing distributions to 
the other beneficiaries of the estate, 
but the probate court refused to 
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grant that relief, and the elective 
share, exceeding $1,000,000, was 
distributed to the widow in 1989 
without equalizing distributions to 
the other beneficiaries.’ 

The widow then sought to sur- 
charge the personal representative 
for breach of fiduciary duty to her 
by intentionally making the distri- 
bution in a manner which placed 
100 percent of the estate’s income 
tax burden for the year on her.* This 
action was settled with a $50,000 
payment to the widow, which was 
suggested might be used as a “war 
chest” for the fight with the Inter- 
nal Revenue Service over whether 
the distribution of the spousal share 
“carried out” the estate’s distribut- 
able net income.’ 

The estate issued a schedule K-1 
to the widow for the year showing 
taxable distributable net income of 
$707,095. The widow’s return for the 
year was filed without including the 
amounts on the K-1 in income for 
the year, and a disclosure was at- 
tached to the return to avoid the 
imposition of penalties under 
§6661.° Following an audit, a notice 
of deficiency was issued, and the 
widow timely filed a petition in the 
U.S. Tax Court. 

The Tax Court held that the 
widow correctly excluded the elec- 
tive share from her income, because 
the elective share under Florida law 
was not a part of the Subchapter J 
estate that was subject to adminis- 
tration by the estate’s personal rep- 
resentative.'' The court reasoned 
that the elective share vests at 
death by operation of local law and 
is, therefore, analogous to jointly 
owned property, life insurance, real 
property which directly vests in the 
devisee, and similar property which 
is not includible in the Subchapter 
J estate. Moreover, the court noted 
that the elective share does not par- 
ticipate in the income of the estate 
or any profits which arise from 
growth in principal and is not even 
entitled to interest from the date of 
death to the date of payment.’ Thus, 
the court’s decision is well-reasoned 
and consistent with prior cases. 

Interestingly, the same issue was 
considered by the U.S. District Court 


Deutsch should 
provide guidance in 
jurisdictions which 

have enacted 
the elective share 
provisions of 
the Uniform 
Probate Code. 


in Massachusetts in Brigham v. 
United States, 980 F. Supp. 46 (1997), 
and it reached an opposite conclu- 
sion in a decision issued only a few 
days later. In the Brigham case, the 
widow had elected against the estate 
of her deceased husband under New 
Hampshire law, and the estate allo- 
cated a portion of the estate’s dis- 
tributable net income to her. She 
included the amounts in her income 
for 1990 and 1991. She later filed 
claims for refund of the tax attrib- 
utable to the DNI from her 
husband’s estate and, when the 
claims were denied, filed suit for the 
refunds. 

In response to the government’s 
motion for summary judgment, the 
court relied primarily upon Lemle v. 
United States, 419 F. Supp. 68 
(S.D.N.Y. 1976), to hold that the dis- 
tribution of the New Hampshire 
elective share carried out the 
estate’s DNI. The court in Brigham 
did not analyze the characteristics 
of New Hampshire law which caused 
the elective share to be subject to 
§662. Moreover, it did not cite the 
Deutsch case, which had just been 
decided by the U. S. Tax Court, ap- 
parently because the Deutsch deci- 
sion had not yet been published. 
There does not appear to be a differ- 
ence between the elective share stat- 
utes of Florida and New Hampshire 
which would justify a different con- 
clusion. Thus, the Brigham and 
Deutsch cases are in direct conflict. 

In Lemle (relied upon in Brigham), 
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the court held that the distribution 
of a widow’s elective share under 
New York law in effect at the time 
was a distribution subject to the 
provisions of §§661 and 662. The de- 
cision is conclusory in nature and 
did not analyze the characteristics 
of New York law which caused the 
distribution to carry out DNI. More- 
over, the case involved an attempt 
to recharacterize the widow’s distri- 
butions by compromise agreement 
which the Second Circuit Court of 
Appeals on appeal” also found to be 
ineffective to alter the federal in- 
come tax consequences of the dis- 
tribution. 

The U.S. Tax Court in Deutsch dis- 
tinguished the Lemle decision on 
the ground that the widow’s distri- 
butions consisted of estate income 
pursuant to the New York 
Surrogate’s Court original order.“ 
This is consistent with one of the 
primary grounds for the decision in 
Deutsch, that is, the widow was not 
entitled to participate in estate in- 
come under Florida law in any re- 
spect. 

The Brigham decision is now on 
appeal to the U.S. Court of Appeals 
for the First Circuit, which will ob- 
viously have the benefit of the thor- 
ough analysis performed by the U. 
S. Tax Court in Deutsch. Hopefully, 
the Court of Appeals will carefully 
analyze New Hampshire law to de- 
termine whether its attributes war- 
rant the same conclusion of law 
which the U. S. Tax Court reached 
in Deutsch. 

It should be noted that The Tax- 
payer Relief Act of 1997 extended 
the separate share rule contained 
in §663(c) to estates as well as 
trusts. It would appear that an elec- 
tive share in a jurisdiction which 
has adopted the Uniform Probate 
Code would qualify as a “separate 
share” of an estate (if it is part of 
the Subchapter J estate at all) to 
which the revised §663(c) would 
apply.’> This would significantly af- 
fect the taxpayer in the Brigham 
case, because the separate share 
rule would prevent the distribution 
of the elective share from carrying 
out more than a ratable portion of 
the estate’s DNI. Furthermore, 
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since the separate share rule is not 
elective, the estate would be pre- 
vented from attempting to shift the 
entire burden of the estate’s income 
tax liability to the electing spouse, 
as occurred in the Deutsch case. For 
example, in the situation in which 
the elective share is one third of the 
net estate (that is, after funeral and 
administrative expenses and debts), 
the DNI is $90,000 and the estate 
distributes $250,000 in satisfaction 
of the elective share, the separate 
share rule would prevent the elect- 
ing spouse from being subject to 
taxation on over $30,000 (one third 
of $90,000). The balance of the DNI 
would be taxable to the estate, and 
the impact of the tax would be borne 
by the other beneficiaries, which ob- 
viously is a more equitable result. 

In any event, the Deutsch decision 
should provide long-overdue guidance 
to tax practitioners in jurisdictions 
which have enacted the elective share 
provisions of the Uniform Probate 
Code.'* In other jurisdictions which 
still cling to common law dower and 
curtesy, Rev. Rul. 64-101 should pro- 
vide comfort that satisfaction of the 
dower or curtesy interest will not 
carry out DNI. Finally, the extension 
of the separate share rule to estates 
contained in The Taxpayer Relief Act 
of 1997 should prevent the harsh re- 
sult attempted in the Deutsch case, 
in which the decedent’s children from 
a prior marriage attempted to penal- 
ize the electing spouse by placing the 
entire burden of the estate’s income 
tax upon the electing spouse. O) 


! Treas. Reg. §1.661(a)-2(e). 

2 See FERGUSON, FREELAND & ASCHER, 
THE FEDERAL INCOME TAXATION OF ESTATES, 
TRUSTS AND BENEFICIARIES (2d. Ed. 1993). 

3 See HANLEY, ELECTIVE SHARE IN Basic 
PracticE UNDER FLORIDA PROBATE CODE 
§7.1 (8d Ed. 1987); Williams uv. 
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® Note that the estate was not a party 
to the Deutsch case, because the Inter- 
nal Revenue Service did not assert a de- 
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tax from the petitioner. 

10 Since there was no “substantial au- 
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advised to file the disclosure statement. 
Presumably, the existence of the disclo- 
sure statement caused her return to be 
selected for audit. 
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Real Property, Probate and Trust Law 


The Interstate Land Sales Full Disclosure Act’s 


Two-Year Completion Exemption 
From the Condominium Developer’s Perspective 


by William P. Sklar and Jennifer L. Dolce 


he truth of the adage “a 

little bit of knowledge is 

dangerous” manifests it- 

self for many real estate 
practitioners and their condo- 
minium developer clients that en- 
counter the Interstate Land Sales 
Full Disclosure Act (ILSA or the 
act).' The act presents practitioners 
with a plethora of choices (and a 
wide range of potential penalties for 
choosing incorrectly): determining 
whether to register a subdivision 
with the Department of Housing 
and Urban Development (HUD) or 
whether to rely on one or more of 
the act’s exemptions, and pinpoint- 
ing which exemptions apply to a 
particular client. The purpose of 
this article is to review the act to 
the extent it impacts condominium 
developers particularly, focusing on 
ILSA’s prohibitions and require- 
ments, exemptions and exclusions, 
and penalties for violation. Specifi- 
cally, the “two-year completion” ex- 
emption, frequently utilized by de- 
velopers, will be addressed in detail 
in conjunction with Florida case law 
interpreting this exemption. The 
case law analysis discusses at 
length one of the most recent re- 
ported cases construing the two- 
year completion exemption, 
Hardwick Properties, Inc. v. 
Newbern, 11 So. 2d 35 (Fla. lst DCA 
1998), which discusses a developer’s 
ability to contractually limit a 
purchaser’s remedies for the 
developer’s breach of contract, yet 
remain subject to the two-year 
completion exemption. Finally, this 
article examines the implications of 
Hardwick and prescribes practice 


This article reviews the 


act as it impacts 
condominium 
developers, focusing 
on ILSA’s prohibitions 
and requirements, 

exemptions and 

exclusions, and 
penalties for violation. 


and contract drafting suggestions 
following the uncertainty the case 
creates. 


ILSA and its Prohibitions 
and Requirements 

Florida case law and HUD guide- 
lines have propounded and clarified 
the purposes and objectives of ILSA. 
According to HUD, the enforcer of 
ILSA and its corresponding regula- 
tions, ILSA’s purpose is consumer- 
protection oriented in nature and 
its goal is full disclosure of infor- 
mation, to insure prospective pur- 
chasers and lessees (this article 
may refer only to “purchasers” or 
“sales” transactions, and such ref- 
erences should be interpreted to 
apply to “lessees” and “lease” trans- 
actions, as applicable) have ob- 
tained adequate disclosure of facts 
about a particular subdivision so 
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that an informed decision relative 
to a potential purchase can be 
made.” Congress’ initial intent in 
promulgating the act was the pro- 
tection of purchasers from unscru- 
pulous developers selling undevel- 
oped home sites that were, in fact, 
undevelopable.* A review of the act’s 
provisions reveals the requirement 
for submission to HUD of in-depth, 
detailed information about a devel- 
oper and its particular offering in 
question. 

A developer is best advised to 
examine the act’s terms and deter- 
mine whether its project is subject 
to, or exempt or excluded from, the 
act’s requirements before commenc- 
ing any sales or marketing activity 
of the applicable units. In brief sum- 
mary, ILSA prohibits a “developer” 
from selling or leasing any “lot” in 
a “subdivision,” through the use of 
interstate commerce, unless it com- 
plies with ILSA or falls within an 
applicable exemption or exclusion.’ 
Each of the terms in quotations are 
terms of art specifically defined in 
the act, and are addressed sepa- 
rately below. 

The definition of “developer” is 
extremely broad, so many individu- 
als and entities will fall within its 
parameters. A developer is defined 
as any person or entity who, directly 
or indirectly, sells or leases, or of- 
fers to sell or lease, or advertises 
for sale or lease, any lot in a subdi- 
vision.’ Note that this definition 
contemplates not only the act of 
conveying a unit, but also all re- 
lated marketing and sales promo- 
tional efforts, a significant distinc- 
tion if a subdivision must be 
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registered, thus precluding any mar- 
keting activities until an effective 
registration is issued by HUD. 

The definitions of “lot” and “sub- 
division” are as equally broad, with 
the effect of creating far-reaching 
jurisdiction for ILSA. ILSA defines 
a lot as any portion, unit, or undi- 
vided interest in land located in any 
state or foreign country if the inter- 
est includes the right to the exclu- 
sive use of a specific portion of the 
land.® Applicable Florida and fed- 
eral cases, as well as specific ILSA 
regulations, have confirmed that a 
condominium unit is considered a 
lot and, therefore, is subject to the 
act’s requirements (the terms “unit” 
and “lot” will be used interchange- 
ably throughout this article).’ Be- 
cause a subdivision is defined sim- 
ply as any land located in any state 
or foreign country divided or pro- 
posed to be divided into lots, 
whether or not contiguous, for the 
purpose of sale or lease as part of a 
“common promotional plan,”® many 
proposed condominium projects will 
fall within these definitional param- 
eters. In fact, a developer must be 
alert and cognizant that two or more 
of its projects may be construed to- 
gether by HUD as a “common pro- 
motional plan,” defined in ILSA as 
any plan undertaken by one devel- 
oper or a group of developers acting 
in concert to offer lots for sale or 
lease.® 

The primary potential result of 
HUD?’s construction of one or more 
of a developer’s condominium 
projects as a common promotional 
plan is to preclude the use of cer- 
tain exemptions from ILSA, particu- 
larly exemptions based upon a cer- 
tain maximum number of lots in a 
subdivision, discussed more specifi- 
cally below. HUD provides further 
clarification of what constitutes a 
common promotional plan, by speci- 
fying such plan is presumed to ex- 
ist if the land is contiguous or ad- 
vertised as a common development 
or by acommon name, and by delin- 
eating the following characteristics 
indicative of such a plan: 1) common 
sales agents; 2) common sales facili- 
ties; 3) common advertising; and 4) 
common inventory.'® A developer 


and its counsel must thoroughly 
analyze each of the act’s definitions 
to determine whether a given 
project meets the threshold require- 
ments for subjection to ILSA. 

Once a developer determines its 
condominium does or may fall 
within the act’s jurisdiction, it needs 
to understand the requirements of 
developers dictated by the act. Ini- 
tially, ILSA obligates a developer to 
register a subdivision with HUD’s 
Office of Interstate Land Sales Reg- 
istration by filing a document re- 
ferred to as a statement of record, 
which includes a variety of ex- 
tremely detailed information per- 
taining to the developer and the 
property being offered, ranging from 
title status of lots to be conveyed, 
land use requirements, utilities, ac- 
cess, infrastructure conditions, local 
services available, subdivision char- 
acteristics, and financial conditions 
and monetary obligations of the de- 
veloper.'! Only after HUD has ap- 
proved a statement of record and 
issued an effective date may a de- 
veloper sell and market lots, assum- 
ing compliance with ILSA’s other 
requirements, including its anti- 
fraud provisions.” 

Another requirement of ILSA per- 
tains to disclosure to potential pur- 
chasers, and constitutes the core 
purpose of the act. After a developer 
has received an effective date from 
HUD and commences sales and 
marketing activity, it must deliver 
a property report, the content and 


format of which is derived exclu- 
sively from the statement of record, 
to each prospective purchaser or les- 
see in advance of his signing any 
sales contract or agreement.'*? HUD 
has memorialized its concern that 
the property report be delivered to 
purchasers in a timely, overt man- 
ner by explicitly prohibiting, for ex- 
ample, the attempted concealment 
of a property report or the use of 
such document in a language other 
than that in which the sales cam- 
paign has been conducted.'* HUD 
imposes additional requirements on 
developers subject to ILSA, includ- 
ing compliance with antifraud pro- 
visions that prohibit fraudulent or 
misleading sales practices or repre- 
sentations,'° and post-effective date 
requirements of 1) filing an amend- 
ment with HUD in the event of any 
change in any representation of 
material fact to information refer- 
enced in a statement of record, 
within 15 days of such change,'* and 
2) filing an annual report of activ- 
ity with respect to any effective reg- 
istration, within 30 days of the an- 
niversary of the effective date for the 
statement of record.” 

An additional, important provision 
of ILSA grants an unconditional right 
of rescission to prospective purchas- 
ers, and specifies that with respect to 
the sale of any nonexempt lot, a pur- 
chaser may revoke the applicable con- 
tract for a period of seven days fol- 
lowing the signing or for any longer 
period applicable by state law.'* A de- 
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veloper should note that this rescis- 
sion right applies even though a de- 
veloper may have successfully com- 
plied with each of ILSA’s registration 
provisions. 

ILSA also specifically excludes 
certain situations from its coverage. 
Reservation agreements, frequently 
used by condominium developers to 
gauge marketability of a project, or 
nonbinding agreements in which a 
potential purchaser expresses an 
interest in prospectively buying a 
unit, but which require future affir- 
mative action to create a binding 
obligation, are not within the act’s 
purview.’ In addition, the sale by a 
developer of any undivided property 
interests that do not have appurte- 
nant to them the right to exclusive 
use of a specific lot or unit, such as 
a coextensive camping site, are not 
within ILSA’s jurisdiction.” A devel- 
oper must familiarize itself with all 
of the act’s requirements, whether 
registration in nature or otherwise, 
to ensure that sales to purchasers 
will not subsequently be subject to 
rescission rights (in addition to the 
seven-day rescission right), penal- 
ties imposed by HUD, or remedies 
elected by such purchasers, as de- 
scribed below. 


Exemptions or Exclusions 
for Condominium Developers 

Several exemptions from ILSA’s 
requirements may be available for 
developers of condominium projects, 
including the following: 1) the “25 
lot” exemption; 2) the “sales to build- 
ers” exemption; 3) the “100 lot” ex- 
emption; 4) the “12 lots-12 months” 
exemption; 5) the “two-year comple- 
tion” exemption; and 6) the “im- 
proved lot” exemption. Each of these 
exemptions is self-determining by a 
developer or its counsel, and no prior 
approval process from HUD is nec- 
essary to implement these exemp- 
tions,”’ unless uncertainty exists as 
to their applicability, an issue that 
will be addressed below. 

HUD exempts from ILSA’s re- 
quirements the sale or lease of lots 
in a subdivision that contains 25 or 
fewer lots.” As with certain other 
ILSA exemptions, this particular 
exemption contains nuances that 


will act to increase or decrease the 
actual number of lots that HUD will 
consider for purposes of allocating 
the exempt lots. For example, if a 
subdivision contains 25 or more lots, 
but fewer than 25 are offered under 
a “common promotional plan” as dis- 
cussed above, such lot sales would 
be exempt, effectively permitting a 
subdivision containing more than 25 
lots to be completely exempt, to the 
extent the lots remaining after de- 
ducting the noncommon promo- 
tional plan lots number fewer than 
25.3 Thus, a developer may be per- 
mitted, in limited circumstances, to 
conduct separate marketing efforts 
in an attempt to prevent construc- 
tion of a 25 or more lot subdivision 
as a common promotional plan in 
order to avoid the act’s terms. 

Resale of units are not counted to- 
ward the 25 lot sales limit, as the 
exemption is based on the number 
of lots, not the number of sales;*4 
therefore, this may “free up” lot sales 
a developer otherwise may have 
thought applied to the exemption 
limit. The converse situation, how- 
ever, applies as well. To the extent a 
group of fewer than 25 units are con- 
strued by HUD as commonly pro- 
moted with any additional units, 
totaling in excess of 25, the exemp- 
tion would be nullified for a devel- 
oper.” 

In a similar vein, HUD has pro- 
mulgated the 100 lot exemption, 
which exempts the sale of lots in a 
subdivision containing fewer than 
100 lots. The same qualifications 
discussed with respect to the 25 lot 
exemption and resales and common 
promotional plan construction apply 
to the 100 lot exemption, as well.” 
The ILSA regulations specifically 
contemplate “piggybacking” exemp- 
tions onto the 100 lot exemption, to 
the extent a subdivision contains 
more than 99 lots, which excess lots 
could be construed as exempt based 
on any other one or combination of 
ILSA exemptions, except for the 25 
lot exemption, which may not be 
aggregated.’ 

Two other miscellaneous exemp- 
tions that may be applicable to a 
particular condominium project are 
the “sales to builders” exemption 
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and the “12 lots-12 months” exemp- 
tion. The former exempts from 
ILSA’s coverage the sale or lease of 
lots to any person or entity acquir- 
ing them in order to engage in the 
business of constructing residential, 
commercial, or industrial buildings 
or for resale or lease of such lots to 
persons engaged in such business.”* 
The effect of this exemption is to 
exclude from ILSA’s boundaries 
those transactions that do not di- 
rectly result in sale to the end-user 
of a residential unit. The “12 lots- 
12 months” exemption exempts 
from ILSA’s terms the sale or lease 
of lots in a subdivision if no more 
than 12 lots are sold in a 12-month 
period, commencing with the first 
sale, and any subsequent sales of up 
to 12 lots are also exempt if sold 
within the subsequent anniversary 
dates of such initial 12-month pe- 
riod.”? Developer’s counsel should 
note that if lot sales exceed 12 in 
the second or any subsequent year, 
the exemption terminates on the 
sale of the 13th lot and may not be 
reinstated.” 

Perhaps the most frequently re- 
lied on exemption by condominium 
developers is the two-part “im- 
proved lot” exemption, which ex- 
empts the sale or lease of 1) land 
under a contract obligating a devel- 
oper to erect a building within two 
years from the date the contract was 
signed by the buyer, also referred to 
in this article as the “two-year 
completion” exemption,*! and 2) any 
improved land on which there al- 
ready exists a residential, commer- 
cial, condominium, or industrial 
building.*? The subtleties and re- 
quirements of the two-year comple- 
tion exemption have been fre- 
quently litigated and addressed by 
HUD as well. For purposes of obtain- 
ing an understanding of this exemp- 
tion, however, it is important to note 
that, for the exemption to be effec- 
tive, the sales contract or lease must 
specifically obligate the developer to 
complete the building within two 
years,** which two-year period usu- 
ally begins on the date the pur- 
chaser signs the sales contract,** 
and that “complete” means the unit 
must be ready for occupancy and 


have all customary utilities extended 
to it.*° It is HUD’s position that any 
presale periods cannot extend the 
overall two-year obligation to con- 
struct.** In addition, HUD has deter- 
mined that a contract that conditions 
construction upon acts of a buyer will 
not exempt the sale.*’ The intricate 
contracting and other requirements 
imposed on a developer with respect 
to this exemption will be addressed 
later in this article, along with spe- 
cific drafting considerations. 


Existing Exemptions and 
Obtaining Confirmation 

In the event a developer is unable 
to definitively determine if its 
project is exempt from ILSA regis- 
tration, it may elect confirmation 
from HUD through three separate 
alternatives. First, a developer may 
seek an exemption order from HUD, 
which is granted in the discretion 
of the Secretary of HUD, on the ba- 
sis that the particular subdivision 
or sale substantially meets the re- 
quirements of one or more of the 
exemptions available under ILSA, 
and is consistent with the intent of 
the exemption.* To be considered for 
the exemption, a developer must 
submit information to HUD, includ- 
ing the form of sales contract, which 
must specify the developer’s and 
purchaser’s obligations with respect 
to infrastructure and maintenance, 
among other obligations, including 
buyer inspection requirements, the 
obligation of a developer to deliver 
a warranty deed within 180 days 
from the date of contract, free from 
encumbrances, and the developer 
must submit a detailed statement 
describing how the offering substan- 
tially meets the exemption eligibil- 
ity requirements.*® The purpose of 
an exemption order is to permit ex- 
emption of projects that do not tech- 
nically comply with the act’s exemp- 
tion provisions, but that meet the 
basic intent and legislative history 
of the exemption; if HUD subse- 
quently believes exempt status is 
not in the public interest, the ex- 
emption order may be terminated.*° 
Developers should note that an ex- 
emption order has no retroactive 
effect and applies only to sales made 


after the date of the order.*! 

Another alternative available to 
a developer unsure of its exemption 
under ILSA is to request an advi- 
sory opinion from HUD.” This re- 
quest procedure requires submis- 
sion of a thorough description of the 
offering, an explanation and citation 
of the exemption claimed, and how 
the project satisfies the exemption.“ 
Additional information, specific to 
the applicable exemption desired, 
also is required to be submitted, 
such as a plat or the form of con- 
tract of sale.** 

A developer also has the option of 
requesting a no-action letter from 
HUD to determine eligibility for an 
ILSA exemption. In essence, a no- 
action letter confirms that, although 
a subdivision normally would be 
subject to registration requirements 
because it does not fall within the 
parameters of any applicable ex- 
emption, HUD has determined no 
affirmative action is needed to pro- 
tect the public interest or prospec- 
tive purchasers and, therefore, no 
registration will be required.* To 
initiate the request procedure, a 
developer must submit a thorough 
description of the transaction and 
the property involved, and an expla- 
nation of why no registration should 
be required.** A developer should 
note, however, that a no-action let- 
ter does not retroactively apply to 
past sales, and all purchasers will 
continue to have all remedies avail- 
able under ILSA, including the two- 
year rescission right, even if a no- 
action letter is issued.*’ In the event 
of uncertainty, a developer should 
elect any one of these three exemp- 
tion confirmation devices available 
directly from HUD, in order to avoid 
violating ILSA and incurring its at- 
tendant penalties. 


Penalties for ILSA Violations 
ILSA provides for a range of rem- 
edies available to HUD and pur- 
chasers for a developer’s violation of 
the act’s terms, ranging from crimi- 
nal liability to fines, equitable ac- 
tions, and civil suits. For willful vio- 
lations of ILSA or willful 
misstatements in a statement of 
record, a developer may be subject 
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to a fine by HUD of up to $10,000, 
five years imprisonment, or both.* 
For a developer’s knowing or mate- 
rial violation of the act, HUD may 
impose a penalty of up to $1,000 per 
violation, not to exceed $1,000,000 
for any one-year period; HUD also 
may seek injunctive relief against a 
developer, preventing its operation 
in violation of ILSA.* A purchaser’s 
remedies against a developer di- 
rectly are proceedings at law or in 
equity for violating ILSA’s registra- 
tion requirements,” or contract re- 
vocation rights for two years from 
the date of signing if a developer 
fails to provide a prospective pur- 
chaser with a property report before 
a sales contract is signed.*! Assur- 
ing compliance with ILSA is essen- 
tial in light of the variety of penal- 
ties available against an errant 
developer. 


Florida Precedent 
interpreting Exemption 

The terms of the two-year comple- 
tion exemption, specifically con- 
struction of what HUD considers to 
be an obligation to construct a build- 
ing within two years, has been sub- 
ject to varying and incremental in- 
terpretation by Florida courts. In 
one of the earlier Florida cases ad- 
dressing this issue, Hamptons Dev. 
Corp. of Dade v. Sackler, 522 So. 2d 
1035 (Fla. 3d DCA 1988), the Third 
District Court of Appeal confirmed 
that a developer’s contract must con- 
tain an “unconditional commitment” 
to complete construction of a unit 
within the two-year time frame, and 
may not contain limiting language 
such as the developer’s inability to 
“guarantee the firm completion and 
availability date within the two- 
year time frame.” 

In another case confronting this 
issue, Dorchester Dev., Inc. v. Burk, 
439 So. 2d 1032 (Fla. 3d DCA 1983), 
the Third District Court of Appeal 
determined that, in order for a de- 
veloper to qualify for the two-year 
completion exemption, the appli- 
cable sales contract may not limit a 
purchaser solely to the right to the 
return of his deposit and cancella- 
tion of the contract if the condo- 
minium unit is not delivered within 


the two-year period; the purchaser 
must be able to “affirm the contract 
and seek damages.” In dicta, the 
court cited Florida and foreign ju- 
risdictions’ cases indicating that the 
sum of a purchaser’s damages 
should equal the difference between 
the contract price and the reason- 
able cost of completion of the unit, 
plus delay damages, measured by 
lost rental value during the term of 
the delay.** 

Building on this holding, the Sec- 
ond District Court of Appeal in 
Marco Bay Associates v. Vandewalle, 
472 So. 2d 472 (Fla. 2d DCA 1985), 
held that a contract that is silent as 
to a buyer’s ability to seek damages 
or specific performance does not ne- 
gate such rights and, therefore, does 
not condition the completion guar- 
antee. 

in 1990, the Florida Supreme 
Court, in Samara Dev. Corp. v. 
Marlow, 556 So. 2d 1097 (Fla. 1990), 
expanded Dorchester by holding that 
in order for the sale of a condo- 
minium unit to be eligible for the 
two-year completion exemption, the 
sales contract must not limit the 
buyer’s remedies of damages or spe- 
cific performance, so that the obli- 
gation to construct is not “illusory,” 
and “unconditionally obligates the 
developer.” In Samara, the sales 
contract at issue limited the buyer’s 
remedies to specific performance or 
a return of the deposit. 

A Florida case addressing the “de- 
veloper obligation” aspect of the two- 
year completion exemption, 
Hardwick Properties, Inc. v. 
Newbern, 711 So. 2d 35 (Fla. lst DCA 
1998), further modified the Samara 
and Dorchester holdings, but in do- 
ing so created uncertainty for devel- 
opers and practitioners with respect 
to drafting contractual remedies 
provisions. In Hardwick, the First 
District Court of Appeal held that 
the trial court erred in ruling that, 
as a matter of law, contract restric- 
tions that preclude the recovery of 
special and consequential damages 
render a developer’s contractual 
obligation to construct a unit within 
two years illusory and, therefore, 
prevent exemption from ILSA pur- 
suant to the two-year completion 
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exemption.®® The purchase agree- 
ment at issue provided that in the 
event of a default by the developer, 
the purchaser could elect to termi- 
nate the contract and receive a re- 
fund of the deposit, or pursue any 
other remedies available to it at law 
or in equity, excluding, however, con- 
sequential or special damages.” 


Interpretation and 
Limitations of Hardwick 

Despite the superficially favor- 
able holding for developers, the 
Hardwick holding is limited in that 
it reversed the trial court’s summary 
judgment in favor of the purchaser 
and remanded the case for determi- 
nation of whether the general dam- 
ages that were provided for under 
the contract were “so insubstantial 
under the circumstances” to render 
the contract illusory.®*® The court 
ruled only that the exclusion of con- 
sequential or special damages from 
a buyer’s remedies available under 
a contract of sale may not, as a mat- 
ter of law, nullify the two-year 
completion exemption.*® The 
Hardwick court further limited its 
analysis to and based its holding on 
Florida contract law to determine 
whether the sales contract at issue 
rendered the developer’s two-year 
build obligation illusory.® Such limi- 
tation appears to comport with HUD 
guidelines which provide that 
HUD’s interpretation of what con- 
stitutes an obligation to construct a 
building relies on general principles 
of contract law, and that purchaser 
remedies clauses are matters to be 
decided by the parties to the con- 
tract under the laws of the jurisdic- 
tion in which the construction 
project is located.*' Therefore, the 
seemingly pro-developer holding of 
Hardwick actually permitted a re- 
mand to the trial court and allowed 
for attendant factual determina- 
tions to be made into adequacy of 
damages. 

Hardwick dictates an intensive, 
fact finding analysis at the trial 
court level to determine whether a 
developer is actually bound contrac- 
tually to construct a unit within a 
two-year time frame and, therefore, 
creates uncertainty for developers’ 


counsel in drafting contract remedy 
provisions. Specifically, the court’s 
analysis contemplates that a trial 
court will examine real estate mar- 
ket and other economic conditions 
and extrinsic factors specific to a 
particular developer to determine 
whether general damages are a suf- 
ficient deterrent to a developer’s 
breach.” The holding states specifi- 
cally that if a “developer remains 
exposed to damages for breach 
which are sufficient to constitute a 
substantial economic risk under the 
circumstances,” the developer’s ob- 
ligation is real rather than illusory. 

Incidentally, the Hardwick court 
defined general damages as those 
reasonably arising in the usual 
course of events from a breach,™ and 
special damages as those peculiar 
to the nonbreaching party that 
would not ordinarily be incurred by 
another party similarly situated.© 
In contrast, Hardwick identified 
consequential damages, such as lost 
profits, as those incurred by the 
nonbreaching party in its dealings 
with third parties, which are the 
proximate and reasonably foresee- 
able result of the breach.® The ef- 
fect of the court’s holding is to 
greatly expand the evidentiary stan- 
dard that will be required to be met 
by a purchaser/plaintiff claiming 
that the two-year completion ex- 
emption is inapplicable, by requir- 
ing submission of factual informa- 
tion as to the amount and type of 
general damages the plaintiff has 
suffered, as well as whether such 
damages are insufficient in amount 
so as to render the developer’s risk 
of loss so negligible as to permit it 
to breach at will. This holding may 
ultimately result in a costly, time in- 
tensive effort required of a pur- 
chaser to obtain and present evi- 
dence, perhaps even expert witness 
testimony, of economic conditions 
applicable to the real estate market 
(such as, for example, increased real 
estate prices subsequent to the ap- 
plicable contract date), and of the 
individual developer’s financial po- 
sition and strength at the time of 
the breach. Therefore, Hardwick has 
increased the burden on purchasers 
attempting to prove a violation of 


ILSA’s two-year completion exemp- 
tion requirements by requiring, in 
essence, as a condition precedent, 
proof that a developer’s subjectivity 
to contractual damages was insuf- 
ficient to deter a breach of the two- 
year requirement. 

Another effect of the Hardwick 
holding is to prevent a developer 
from being able to unilaterally ex- 
clude special and consequential 
damages from a buyer’s contractual 
remedies and still remain certain of 
its compliance with the two-year 
completion exemption, even if it suc- 
cessfully completes construction of 
a unit within the applicable two- 
year period. 

Hardwick leaves open the possi- 
bility for a purchaser’s recovery of 
extensive consequential and special 
damages against a developer for 
breach of the two-year completion 
requirement, when the subjective, 
developer-specific standard of “suf- 
ficient damages under the circum- 
stances” is taken into account, vis- 
a-vis an individual purchaser’s 
actual losses from a breach. In many 
cases, a buyer’s general damages, 
such as lost rental income and the 
two-year rescission option, will not 
be sufficient to counteract the in- 
creased cost to a developer of the ac- 
celerated completion of a project 
that is behind schedule, or to deter 
a developer from intentionally 
breaching when demand for a 
project has exceeded presale esti- 
mates, thus resulting in higher post- 
construction prices. Because at the 
time of publication of this article, 
Hardwick’s review by the trial court 
as result of remand was still pend- 
ing, the type and extent of analysis 
regarding damages determination a 
trial court will undertake has yet to 
be determined. Therefore, develop- 
ers’ counsel will remain uncertain 
of how to completely protect their 
clients’ interests in drafting rem- 
edies provisions. 


Drafting and 
Practice Suggestions 

The uncertainty Hardwick has 
created in advising clients and 
drafting sales contracts remedies 
will likely continue even after the 


trial court’s post-remand findings. 
The highly individualized, devel- 
oper-specific evidence that the 
Hardwick court contemplates being 
presented may ultimately provide 
little, if any, guidance to other devel- 
opers not similarly, financially situ- 
ated, as the “sufficiency of damages” 
test is individualized to a given de- 
veloper. The following drafting options 
may be available to developers at- 
tempting to rely on ILSA’s two-year 
completion exemption: 

1) Attempting to limit a buyer’s 
special and consequential damages 
remedies under a sales contract, as 
in Hardwick, and accepting the at- 
tendant possibility that such limi- 
tation may ultimately prevent the 
developer’s exemption from ILSA, 
and result in rescission rights for 
prior purchasers, as well as penal- 
ties from HUD or civil actions from 
prior purchasers, based on exposure 
to the economic risk analysis sug- 
gested by Hardwick; such provision 
may state, for example: 

If Seller fails or refuses to perform this 
Agreement, Buyer may seek specific 
performance or elect to terminate this 
Agreement by written notice to Seller, 
in which event the deposit shall be re- 
turned to Buyer upon demand, with any 
interest accrued thereon, and Buyer may 
commence an action to recover only ac- 
tual and direct damages (out-of-pocket 
amounts actually paid by Buyer to third 
parties). Under no circumstances may 
Buyer seek or be entitled to recover any 
special, consequential, punitive, specu- 
lative or indirect damages, all of which 
Buyer specifically waives, from Seller for 
any breach by Seller of its obligation 
under this Agreement or any represen- 


tation, warranty or covenant of Seller 
hereunder; 


2) Drafting the buyer’s damages 
recovery provision of the sales con- 
tract generally to provide only, in 
accordance with Samara, that a 
buyer is entitled to seek damages, 
with the attendant possibility that 
a court may broadly construe the 
term “damages;” such provision may 
state, for example: 


If Seller fails or refuses to perform this 
Agreement, Buyer may seek specific 
performance or elect to receive the re- 
turn of Buyer’s deposit without thereby 
waiving any action for damages result- 
ing from Seller’s breach. 


3) Drafting the buyer’s remedies 
provision in a manner that does not 
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specifically exclude any right of the 
buyer, but thereby not attempting 
to limit the developer’s exposure to 
losses in the event of a civil action; 
such provision may state, for ex- 
ample: 

If Seller refuses or fails to perform this 
Agreement, all deposits shall be re- 
turned to Buyer upon demand, together 
with any interest earned thereon, and 
Buyer shall not thereby waive any right 
or remedy he may have because of such 
failure or refusal. 

A developer uncertain whether its 
sales contract’s remedies provision 
violates the two-year completion 
exemption requirements may seek 
an advisory opinion (or the other 
alternatives discussed above) to de- 
termine if the exemption applies, 
submitting the proposed form of 
sales contract with the request. 
However, such opinion may provide 
little comfort or resolution, as 
HUD’s guidelines specify that, be- 
cause of variations in applicable 
state contract law, HUD may condi- 
tion its advisory opinion regarding 
exemption on representations by 
counsel as to the current status of 
state law with respect to the rel- 
evant issues.* In other words, HUD 
may look to a developer’s counsel for 
a legal opinion that the two-year 
completion obligation is not ren- 
dered illusory by the remedies pro- 
vision, the very issue about which 
counsel would be seeking a defini- 
tive answer from HUD. 

Pending receipt of definitive guid- 
ance from HUD, and the rendering 
of post-Hardwick appellate and trial 
court opinions addressing this issue, 
a developer’s election in drafting 
contract remedies will depend 
largely on internal factors and busi- 
ness issues, such as the assets ex- 
posed to risk in the event conse- 
quential or special damages are 
awarded against a developer, and 
the ability to withstand financially 
a post-sale determination from 
HUD or a court that a project is not 
exempt. 

A condominium developer’s abil- 
ity to correctly interpret ILSA’s pro- 
visions is essential in order to avoid 
financial exposure to proceedings by 
HUD and purchasers, most notably, 
the two-year rescission right, as well 


as to provide comfort to a construc- 
tion lender concerned with the act’s 
ramifications. On a more positive 
note, however, thoroughly under- 
standing the act’s various exemp- 
tion provisions, specifically, the two- 
year completion exemption, can 
alert developers to exemptions ap- 
plicable to a given project, enabling 
the developer to avoid the burden 
of distributing property reports to 
purchasers, as well as the related, 
tedious HUD submissions. With re- 
spect to the two-year completion 
exemption and the impact of 
Hardwick, a developer (along with 
its counsel) will need to make an 
internal business risk decision as to 
whether the costs of obtaining a 
valid registration with HUD, are 
outweighed by the potential finan- 
cial exposure to special and conse- 
quential damages in one or more 
purchasers’ suits for breach of con- 
tract, in the event the two-year 
completion obligation would be uti- 
lized, and then proceed accordingly. 

Accurately assessing this issue, 
prior to the commencement of con- 
struction and seeking the financing 
of the project will be a key risk de- 
terminant relative to the project’s 
completion and (ideally) expedited 
sell-out. O 
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Florida Civil Procedure 
by Judge Juan Ramirez, Jr. 
Reviewed by Leonard D. Pertnoy 

Judge Juan Ramirez, Jr., a circuit 
court judge in the 11th Judicial Cir- 
cuit, has recently authored a two- 
volume treatise entitled Florida 
Civil Procedure. The treatise pro- 
vides a comprehensive treatment of 
the law of civil procedure in Florida. 
It fully explains not only the rules, 
but also the statutes and cases af- 
fecting the rules. 

The book covers topics ranging 
from jurisdiction and venue through 
post-judgment matters as well as is- 
sues in between, including parties to 
a lawsuit, pleadings, motions, and 
discovery. In fact, it deals with every 
aspect of civil law for the active prac- 
titioner and is presented in a clear 
and readable fashion. What is also 
quite helpful is that principles of law 
are responsibly documented with the 
pertinent cases, rules, and statutory 
provisions. Also, the treatise empha- 
sizes the practical through the dis- 
cussion of legal problems and avoids 
the mere presentation of theory. 

In short, Florida Civil Procedure 
clearly reflects the author’s 10 years 
of experience as a judge in the busy 
11th Judicial Circuit and his ser- 
vice on all three major rules com- 
mittees of The Florida Bar: civil, 
family, and criminal. Additionally, 
Judge Ramirez serves as an adjunct 
professor at St. Thomas University 
School of Law. His professional 
maturity has given him a keen 
grasp of the procedural pitfalls that 
can prevent meritorious claims 
from reaching a satisfactory conclu- 
sion on the merits, and he offers 
indispensable advise on how to 
avoid them. 

The treatise is further enhanced 
by a chapter on the new family law 
rules of procedure, ample treatment 
of medical malpractice issues and 
a chapter on appellate procedure 
and contains numerous practice- 
tested forms for the busy practitio- 
ner. Further, the treatise will be 
kept current with updates and 
yearly pocket-part supplements. 


Books 


Judge Ramirez has performed a 
valuable service to the bench and 
bar with this Florida Civil Proce- 
dure treatise. As a 30-year practi- 
tioner of civil law and a professor 
of law at St. Thomas, teaching a 
course in Florida practice, I have 
had the occasion to familiarize 
myself with most of the texts deal- 
ing with this subject. Although 
many are fine, I have chosen to use 
Florida Civil Procedure for my 
class, and I highly recommend it as 
an addition to any attorney’s li- 
brary. 

Leonard D. Pertnoy is an associate pro- 
fessor of law and clinical director at St. 
Thomas University School of Law. He 


received his J.D. in 1969 from the Uni- 
versity of Miami School of Law. 


Judgment in Jerusalem: Chief 
Justice Simon Agranat 

by Pnina Lahav 

Reviewed by Ellen B. Gwynn 


Judgment in Jerusalem: Chief 
Justice Simon Agranat and the Zi- 
onist Century is a biography that 
offers the reader the valuable op- 
portunity to learn about one of 
Israel’s most important jurists as 
well as about the history of Israel 
and the development of its judicial 
system, since Simon Agranat began 
his career in Palestine, and retired 
as chief justice of the Supreme 
Court of Israel 35 years later. 

Agranat was born in Louisville, 
Kentucky, in 1906 to ardently Zi- 
onist Russian immigrants who 
were determined to emigrate to 
Palestine. He graduated from the 
University of Chicago Law School 
in 1929 and followed his family to 
Haifa the following year. Being a 
child of American Progressivism, 
Agranat looked to Zionism to cre- 
ate a humane and enlightened so- 
ciety that would be a model for the 
world. At the same time, the growth 
of fascism and anti-Semitism in 
Europe and the increasing hostil- 
ity of Arabs toward Jews in Pales- 
tine tempered his utopian aspira- 
tions by casting Palestine in the 
more pragmatic role of providing a 


refuge for Jews fleeing persecution. 

When Agranat started his law 
practice, he was required to deci- 
pher a legal system that consisted 
of both Ottoman and British colo- 
nial law and was rife with corrup- 
tion. The central issues he faced 
were British restrictions on Jewish 
immigration and restrictions 
against Jewish purchase of Arab 
land. As soon as he was able, how- 
ever, Agranat became a justice of the 
peace, the second Jewish magistrate 
in Haifa. In 1948, Agranat was el- 
evated to president of the district 
court, and the following year to the 
Supreme Court, where he intended 
to help Israel become “the model 
state he had always dreamed it 
would become.” 

Lahav, a Boston University law 
professor raised in Israel, is at her 
best in describing the important 
opinions Agranat wrote during his 
judicial career. Israel had no consti- 
tution for many years and no bill of 
rights, and the fragility of the new 
state permitted the existence of an 
executive branch with enlarged 
powers. Accordingly, Agranat was 
breaking new ground in writing 
opinions that asserted the rights 
and liberties of the individual and 
which characterized the state as 
serving its citizens rather than the 
other way around. 

Two of Agranat’s most interesting 
opinions demonstrate Israel’s ef- 
forts to confront the Holocaust. In 
the first, a right-wing pamphleteer, 
Gruenvald, accused Rudolf 
Kasztner of being a Nazi collabora- 
tor. Kastzner was chief negotiator 
on behalf of Hungary’s Jews when 
the Nazis were planning their de- 
portation and extermination. 
Adolph Eichmann accepted two mil- 
lion dollars Kastzner paid him for 
their safety, and then agreed only 
to spare 100,000. When Kasztner 
saw signs of impending mass depor- 
tation, he continued negotiating. 
Eventually, Eichmann permitted 
only 1,685 Jews to leave, and a dis- 
proportionate number of them were 
Kastzner’s relatives. 
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On appeal, Agranat realized that 
he was dealing with “the poisoned 
heart of the Jewish people,” who 
wanted to punish anyone who had 
participated in the profound be- 
trayal of the victims of the Holo- 
caust. In Agranat’s opinion in 
Kastzner, the court reversed, reject- 
ing the lower court’s assumption 
that Kastzner and Eichmann were 
“equal parties” to the negotiations, 
and recognizing instead that 
Kastzner was attempting to bargain 
while standing “at the gates of hell,” 
hoping at least to buy time until the 
Allies won. Kastzner’s vain at- 
tempts to work out a deal were not 
collaboration, because he was al- 
ways powerless and possessed no 
evil intent or illegitimate motive. By 
placing the blame for the cata- 
strophic loss of life on the Nazis 
rather than the Jewish leadership, 
this opinion helped “the chapter of 
Jewish self-blame for the Holocaust 
come to an end.” 

The second opinion concerning 
the Holocaust followed the trial of 
Eichmann, who was captured in Ar- 
gentina and tried and convicted in 
Israel. On appeal, Eichmann raised 
chiefly jurisdictional arguments, 
claiming that he was a foreign na- 
tional when he committed his 
crimes, and that the law vesting ju- 
risdiction in Israeli courts to try 
Nazis and collaborators was ex post 
facto. In that portion of the opinion 
written by Agranat, the court con- 
cluded that any nation could pros- 
ecute crimes against humanity, re- 
gardless of where or by whom they 
were committed. Moreover, because 
prosecution of crimes against hu- 
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manity was consistent with interna- 
tional law, the laws that Israel en- 
acted to deal with perpetrators could 
not be considered ex post facto. 
Eichmann also contended that he, 
who had been but a small cog, was 
being charged individually with acts 
committed by the state, and that Is- 
rael could not interfere with the in- 
ternal affairs of Germany. Agranat 
asserted that systematic extermina- 
tion could not be considered an act 
of state, because the concept of sov- 
ereignty presumes the prohibition 
of crimes against humanity. Neither 
could Eichmann sustain his “small 
cog” defense, because that presup- 
poses an officer’s fear of the conse- 
quences of disobedience, whereas 
Eichmann was shown to have per- 
formed his duties “with genuine zeal 
and devotion.” 

Because Lahav interviewed 
Agranat extensively before his 
death in 1992, Lahav is able to in- 
corporate many of his personal 
reminiscences into the text. My only 
criticism is that a glossary of He- 
brew and Yiddish terms used in the 
text would have been helpful. 

The final portion of the book deals 
with the Agranat Commission, which 
was established to address the disas- 
ter of the 1973 Yom Kippur War, when 
Israel was surprised by the joint at- 
tack of Egypt and Syria and nearly 
lost the war. When the commission 
laid the blame wholly on the military 
command and left Prime Minister 
Golda Meir and Minister of Defense 
Moshe Dayan relatively unscathed, 
Agranat and his commission were the 
targets of “one of the most acrimoni- 
ous and caustic torrents of criticism 
the country has ever known.” The 
public outcry deeply wounded 
Agranat and unfortunately occurred 
shortly before his retirement in 1976. 
In later years, however, he was grati- 
fied when the next generation of Is- 
raeli justices came to appreciate his 
significant contribution to Israeli ju- 
risprudence. 

Judgment in Jerusalem (311 
pages) is published by the Univer- 
sity of California Press and sells for 
$29.95. 


Ellen B. Gwynn is a career attorney with 
the First District Court of Appeal. 


THE FLORIDA BAR JOURNAL/FEBRUARY 1999 


Business and Commercial 
Litigation In Federal Courts 
(Robert L. Haig ed.) 

Reviewed by Barry Richard 

I am asked from time to time 
which field of law I consider the 
most interesting. The answer is 
easy: complex commercial litigation. 
No other field offers the same de- 
gree of variety and challenge. Un- 
der the umbrella of commercial liti- 
gation falls a myriad of subject 
areas which continues to increase as 
new technologies and commercial 
enterprises develop. Add the federal 
forum to the mix and the litigation 
becomes a multilevel chess game. 

The same factors which make fed- 
eral commercial litigation interest- 
ing and challenging also pose bur- 
densome obstacles for’ the 
commercial litigator. The general 
practitioner must frequently be- 
come an authority on new fields, and 
even the specialist must be prepared 
to recognize and deal with unfamil- 
iar territory now and then. Case 
preparation often involves resort to 
numerous unrelated sources of au- 
thority which is tedious for the law- 
yer and costly for the client. Now 
West Group and the ABA Section of 
Litigation have collaborated on an 
ambitious project to make life easier 
for the federal commercial litigator. 
They have succeeded. 

Business and Commercial Litiga- 
tion In Federal Courts brings to- 
gether in six volumes the work prod- 
uct of 152 authors composed of 
federal commercial litigators in ac- 
tive practice and sitting federal 
judges. The 80 chapters are designed 
to concisely but thoroughly cover the 
most frequently litigated areas of 
federal commercial practice. 
Throughout the treatise, special 
consideration is given to matters 
unique to federal practice, with em- 
phasis on strategy considerations as 
well as the latest developments in 
procedural and substantive law. 

The format is logical and user 
friendly. The material is essentially 
presented in two parts. The first, 
comprising 52 chapters in the first 
three volumes and a portion of the 
fourth, follows the procedural and 
strategic aspects of preparation and 


hs 


presentation of a case in order of oc- 
currence. Beginning with jurisdic- 
tion and venue, the chapters proceed 
through investigation of the case, 
pleadings and motions, discovery 
and trial, post trial enforcement, 
and appeals to the courts of appeals 
and the United States Supreme 
Court. The last 28 chapters are de- 
voted to substantive law. Each sub- 
stantive law chapter contains a 
checklist of essential allegations 
and defenses and an illustrative 
complaint. Some chapters contain 
sample jury instructions. Pleadings 
and instructions are also included 
on a computer disk which comes 
with the set. 

The full table of contents with 
chapter headings appears at the 
beginning of each volume and is fol- 
lowed by a more detailed breakdown 
of sections appearing in the volume. 
The table of contents is more con- 
venient to use in the last five vol- 
umes than in the first where it fol- 
lows 81 pages of author biographies 
and a guide to Westlaw electronic 
research. Most of the last volume is 
devoted to tables of the jury instruc- 
tions, forms, statutes, rules and 
more than 17,000 cases cited, and 
an extensive descriptive word index. 

The most useful sections of the 
treatise for experienced federal 
litigators are the 28 substantive law 
chapters. The topics range from com- 
mon law causes of action mainly en- 
countered in diversity cases (e.g., 
Contracts, Products Liability, Torts 
of Competition) to federal statutory 
causes (e.g., Patents, Trademarks, 
ERISA, RICO.) The substantive law 
chapters are thorough and timely, 
but the publication does not purport 
to be a mini Am Jur. It is not in- 
tended as an exhaustive discussion 
of the substantive law on the sub- 
jects covered. The focus is on litiga- 
tion and the substantive law chap- 
ters are designed to provide the 
commercial litigator with a concise 
and timely discussion of the issues 
he or she is most likely to encoun- 
ter in a federal lawsuit. 

A practitioner with limited 
ERISA experience will not become 
an expert on ERISA law by reading 
Ch. 68 which covers the subject. He 


or she will, however, have gained a 
sufficient knowledge of the statute 
and the current status of develop- 
ing case law interpreting its appli- 
cation to know what issues to look 
for in discussions with the client and 
what to expect in litigation. More 
detailed research on discrete issues 
will undoubtedly be necessary in a 
given case, but by first reading the 
65 pages (including checklists and 
illustrative pleadings) the litigator 
will take a giant leap forward. 

The procedural chapters are of 
primary value to less experienced 
litigators. The chapters on jurisdic- 
tion, venue, pleadings, removal, and 
multidistrict litigation provide a 
first-time federal litigator with es- 
sential information regarding the 
unique aspects of preparing and 
defending a federal case. A seasoned 
litigator, however, will also find the 
procedural chapters useful for keep- 
ing up-to-date on recent rule 
changes and, with a brief review, will 
discover some excellent information. 
The chapter on Investigation of the 
Case, for example, contains lists of 
online databases, both commercial 
and internet, and provides a model 
retainer agreement and guidelines 
for private investigators, both writ- 
ten and on disk. 

The scope of most of the 80 chap- 
ters is narrow and the editors have 
taken care to avoid overlapping. Fre- 
quent references appear to more 
specific information in other chap- 
ters when appropriate. As a result, 
chapters on Jury Selection, Motions 
in Limine, Opening Statements, 
Presentation of the Case In Chief, 
Cross-examination, Expert Wit- 
nesses, Evidence, and Final Argu- 
ments leave the authors of the chap- 
ter on Trials with little specific 
material to present. Nevertheless, 
while much of the Trials chapter is 
devoted to general statements of the 
obvious (“Make all decisions within 
the context of the whole case.” “Wit- 
nesses must be contacted, prepared 
and their appearances at trial 
scheduled.”), the authors are cre- 
ative in contemplating and answer- 
ing the types of trial questions that 
often worry the inexperienced liti- 
gator. The chapter contains discus- 


sion of simple but often perplexing 
matters generally not taught in law 
school such as “How to Address 
Courtroom Personnel” and “Court- 
room Choreography,” and issues on 
which the federal courts have not 
yet achieved consistency, such as 
“Juror Note-Taking” and “Juror 
Questioning of Witnesses.” 
Business and Commercial Litiga- 
tion In Federal Courts is a superior 
desk reference for both the novice 
and experienced federal litigator. It 
sells for $432 from the West Group. 
For more information on the publi- 
cation, call 800-221-9428 or e-mail 
www.westgroup.com. 


Barry Richard practices with the law 
firm of Greenberg Traurig in Tallahas- 
see. 


Trade Secrets 

The 1998 supplement to Trade Se- 
crets: A State-by-State Survey, pub- 
lished by The Bureau of National 
Affairs, Inc., incorporates recent 
changes in this array of laws. 

For each state, the supplement 
provides a complete update of 1996 
and 1997 case law interpreting the 
definitional and other issues criti- 
cal to trade secret litigation, the text 
of the relevant civil and criminal 
statutes as amended during the 
same period, detailed guidance on 
exemption from disclosure, and the 
policy considerations underlying 
case and statutory law develop- 
ments. It also has more than 60 top- 
ics not covered in the main edition 
including inevitable disclosure doc- 
trine, choice/conflict of law, preemp- 
tion, independent development, 
joint misappropriation, memorized 
information, modifications and deri- 
vations, and negative information. 

Appendixes are word-for-word 
comparisons of the Uniform Trade 
Secrets Act and the statutes of those 
jurisdictions, including Florida, that 
have been amended, repealed,or re- 
placed in 1996 or 1997. 

Trade Secrets: A State-by-State 
Survey, 1998 Supplement (920 
pages) may be ordered from BNA 
Books, P.O. Box 7814, Edison, NJ 
08818-7814; telephone 800-960- 
1220. It sells for $125 plus tax, ship- 
ping, and handling. 
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quirements for Lawyers. Look for our ad in the 
Florida Bar Directory Annual and Martindale- 
Hubbell Yellow Pages. Call Now! 1-800-733-5342. 


nter-City Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquires Welcome 


Accident Reconstruction; Boating, PWC, Sailing & 
Maritime; Biomedical Injury Analysis; Construction 
Safety; Elevators/Escalators; Fires/Explosions; Flam- 
mability; Glass/Metal Fracture; Helmets; Ladders; 
Parks, Playgrounds, Amusements; Pollution-Air & Wa- 
ter; Safety/Electrical Engineering; Slips, Trips & Falls; 
Sports, Recreation, Aquatics; Toxic Exposure; Trans- 
portation, Tires; Highway Safety; Warning/Instructions 


(561) 745-7940 
FAX (561) 745-7939 


P.O. Box 2819 
Jupiter, Florida 33468 


ASSET 
SEARCHES 


Bank Accounts, Liquid Assets, 
Real Estate, Employment, etc. 


+ 
Debtors Located, Background Checks 


Call for Information & Brochure 
800-537-6900 


PAL 


Visit us at www.4pal.com 


= Save 50% on law books. Call National 
Law Resource. America’s largest law book 
dealer. All sets guaranteed excellent and 
up-to-date. Your satisfaction absolutely 
guaranteed. We _ buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: 
lawstuff @aol.com. 


ESTATE TAX 


@ Form 706 Preparation/Review Ser- 
vices: Recent 706 preparer with Northern 
trust Bank FL; former IRS revenue agent; 
CPA/JD. Forms 709, 1041, 1040 prepared. 
FL statewide travel. (305) 793-3476. E- 
mail: Form706@aol.com. P.O. Box 59- 
0898, Miami, FL 33159-0898. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK- Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $290 


(U.S., State, Expanded Common Law and Internet) 

TRADEMARK OFFICE - $120 

STATE TRADEMARK - $125 

EXPANDED COMMON LAW - $165 

DESIGNS - $195 per International class 

COPYRIGHT - $155 

PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 


RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWwW.TRADEMARKINFO.COM 
Since 1957 
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EXPERT WITNESS 


Accident 


@ Expert Review / Critique of Chiro- 
practic IME’s. Diplomate of the American 
Board of Quality Assurance and Utilization 
Review Physicians, as well as the Ameri- 
can Board of Forensic Examiners. John 
Campo, DC (813) 960-0565. 


Criminal Investigations 


@ Expert Witness Criminal Investiga- 
tion: Sex Crimes, Child Abuse, Domes- 
tic Violence/Divorce, and Missing Per- 
sons: South Carolina Police Lieutenant 
with 14 years experience currently in 
charge of all related investigations at county 
level. Has investigated over 1,200 cases, 
testified in 500. Knowledgeable in police 
procedures, rape protocols, evidentiary re- 
quirements. Closely works with DA, has 
participated in Federal Court on related civil 
actions. Has testified in Family Court Di- 
vorce proceedings. Call c/o Steve Stern P.O. 
Box 310157 Miami, Florida 33231 305- 
374-8493 voice, 305-374-8494 fax. 


Handwriting 


@ Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904)399-3300. Thirty years expe- 
rience in Federal and State Crime Labora- 
tories. Qualified in Federal and State courts. 
Retired FDLE Document Examiner. 


@ Certified Forensic Document Exam- 
iner, Thomas Vastrick, 225 S. Swoope 
#109, Maitland, FL 32751 (800) 544-0004. 
Formerly with U.S. Postal Inspection Ser- 
vice Crime Lab. Over 20 yrs. Experience. 
ABFDE Certified (former Board Director). 
Court qualified throughout southeast. 


Medical-Legal Consultants 


™ Chiropractic Record Reviews, IME’s, 
Expert Testimony. Assistance in Strate- 
gies for Chiropractic Cases. Diplomate of 
the American Board of Quality Assurance 
and Utilization Review Physicians, as well 
as the American Board of Forensic Exam- 
iners. John Campo, DC (813) 960-0565. 


I—| ~4N:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS © 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 10,000 CASES FOR 


3,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. 


13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 


We are pleased to receive your calls. 


@ SP Medical-Legal Consultants, Inc. 
Steven Pliskow, M.D., F.A.C.0.G., Board 
Certified in OB-GYN. Available for chart re- 
view, depositions and expert testimony. 
Reasonable Rates. Other specialties avail- 
able. Call 561- 790-5793. 


Real Estate Litigation 


& Expert Witness Real Property: 48 
years practice exclusively in Florida real 
estate law. Board Certified. AV rated. James 
L. Mack, 20185 E. Country Club Dr. # 607, 
Aventura, FL 33180 (305) 933-2266 


Stockbroker Fraud/ 
Mismanagement 


@ Stockbroker Fraud / Mismanagement 
Call us to talk over remedies available to 
your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee, Beggs & 
Lane, Pensacola, 850-432-2451. 


QUALITY SOFTWARE, Now For WINDOWS 


FOR WINDOWS 
You've got Windows installed because it’s 


easier to use. Now, switch to the Windows- 
based bankruptcy software that’s easier to use. 


Attorneys in every state prefer our program and the forms it produces 


Call today for a 
FREE demo packet. 


1.800.492.8037 | 


Best Case SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


BEST CASE 


www. bestcase.com 
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Toxicology 


= Chemical Toxicologist. Twenty-four 
years experience in Sampling and expert 
witness- industry, government and univer- 
sity research. Soc. of Toxicology, SETAC, 
American College of Toxicology. Dr. R. L. 
Lipsey, (904)398-2168. 


Trust 


= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst (1979). 
Cum Laude-Wharton, University of Penn- 
sylvania. BS economics, dual major: fi- 
nance/economics. Registered investment 
advisor. Steve Stern, CFA, 161 Crandon 
Bivd., #325, Key Biscayne, FL 33149, 
(305) 374-8493. 


STRUCTURED SETTLEMENTS/ 
LOTTERIES 


@ Top dollar paid for insurance settle- 
ments, lottery winnings, notes, Law Firm 
Receivables and periodic payment con- 
tracts. Heartland Capital Funding, Inc., 
(800)897-9825. “Professional Annuity 
Funding for you and your client.” 


LEGAL RESEARCH & 
WRITING SERVICES 
A service for Atty’s by Atty’s 


Control your costs, have peace of mind that 
your special needs will be professionally 
prepared in a timely manner with competent 
analysis and conclusion. 

The latest authority guaranteed. 


_ MP LEGAL RESEARCH, Ino. 


Phone - Fax (954) 423 -9815 
E-Mail: legal-research@mindspring.com 


Web Site : www.legal-research-inc.com 


Credible. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who have agreed to review your mal- 
practice case and, if it has merit, testify for you. 
Plaintiff or defense. 

THE ALTERNATIVE to typical referral services: 
we make full disclosures of our recruiting methods! 


Physicians for — 


pfq/experts.com 


Reach over 60,000 Lawyers with The Florida Bar News 


and The Florida Bar Journal 
Call Cassandra Dixon at (850) 561-5601 or 
Bruce Congleton at (850) 561-5685 


Have you checked out 
the new Bar website 7? 
www.FLABAR.org 


About the Bar CLE « Legal Contact Us 


To Advertise Online with The Florida Bar please contact 
David Francis at (850) 561-5687 or Email at dfrancis@flabar.org 
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Welcome to... 
The Florida Bar 


Florida 
LEXIS-NEXIS just got easier for solos $100*/month 


and small law firms in Florida. 


Includes unlimited access to: 


Whether you're a PRO or a novice, with LEXIS-NEXIS MVP it's easier than ever to use e FL Caselaw from 1886 
the power of your computer to conduct your legal research. Offering you more e FL Statutes (current and archived) 
flexibility and more affordability than any other online legal research program, MVP e FL Court Rules 


e FL Workers’ Compensation Decisions 
e FL Administrative Files 
e FLUCC and Bankruptcy Filings 


e IMMEDIATELY ASSESS the key points of law and factual issues of siiiaseacesindnagmaiuaa 


e FL Regional News 
the cases you find — from actual language used by the court — with new Core Terms ... © FL Martindale-Hubbell® Listings 


an alternative to headnotes! e And FL CLE Materials included 
at no extra charge! 


PLUS, add unlimited use of the 
premier citation service — 
additional charge. SHEPARD’S® Citations 


or state Deed Transfers and Property 
e ACCESS ON THE INTERNET through an easy-to-use Records to your MVP Florida library 


browser interface. — all for an additional low 


allows you to mix and match the state, federal and specialty materials you use most. 
With MVP's easy-to-use features, you can ... 


e LINK QUICKLY bo relevant federal and state cases, statute sections and 
law reviews outside of your flat-rate library, from virtually any jurisdiction, at no 


monthly flat rate. 
Predictably priced for solos and small law firms, LEXIS-NEXIS MVP gives you more 


coverage and more current comprehensive information —all for one flat monthly rate! 


Easier Than Ever. 
No Hidden Costs. No Surprises. 


1-800-356-6548 ask for ext. 1231 


YEAR 2000 * Price quoted is for one attorney. Additional charge applies to each attorney in the firm. Note: State and local taxes ” F 
not included. Some restrictions may apply. Prices subject to change. LEXIS and NEXIS are registered trademarks LEXIS s NEXIS 
COMPLIANT of Reed Elsevier Properties Inc., used under license. The INFORMATION ARRAY logo is a trademark of Reed ip 
Upgrade Now! Elsevier Properties Inc., used under license. SHEPARD'S is a registered trademark of Shepard's Company. 
1-800-925-9265 © 1998 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved _ vi 
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A MEMBER SERVICE OF 

\ | DISCOUNTS AVAILABLE 

ABLE! 


_ IMAGINE THIS IS INFORMATION AND > 


The analogy is apt. 
Just as our universe of information is growing, so 
is the need to find specific information within it. 

Westlaw’ is continually developing new technology, 
services and products to help you find that certain star 
faster and more easily than you ever thought possible. 

With advances like westlaw.com’’ which gives you the full power of the 
Westlaw legal and business research service on the Web. Whether you're at 
the office, home or on the road, convenient access is at your fingertips. 

Or with other exciting new services that let you package the precise 


information you need by topic, practice area or jurisdiction. All impeccably 
organized and linked to related information, where West Group’s trusted 
analysis puts it into context. 

When your destination is legal or business information, turn to Westlaw. 

With a vast universe of content to draw upon, trailblazing technology to 
deliver what you want, and 24-hour support from West Group Reference 
Attorneys, you'll spend less time hunting for information. 

And more time putting it to work for you. 

To learn more, request a FREE copy of the Westlaw Strategic Report at 
1-800-757-WEST (1-800-757-9378). 


Westlaw 


WEST 
© 1998 West Group 9-9414-6/3-98 | 839705 Bancroft-Whitney * Clark Boardman Callaghan + Lawyers Cooperative Publishing » Westlaw * + West Publishing GROUP 


The trademarks shown within are used under license 


1-573-330-6 


